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®mteb States Court of Appeals 

DISTRICT OF COLUMBIA CIBCUIT 


No. 9859 

/ 

Theodore M. Holmes, appellant 


United States of America, appellee 


COTTNTERSTATEMENT OF THE CASE 

Appellant was, on March 30,1948, indicted for carnal knowl¬ 
edge, 22 D. C. Code (1940) 2801 (R. 468) / He was tried and 
convicted on May 20, 1948. The jury returned a verdict of 
“Guilty as charged, with the death sentence” (R. 457). A mo¬ 
tion for a new trial was filed and, on May 28,1948, denied. Ap¬ 
pellant was sentenced, on that same day, to death by electrocu¬ 
tion (R. 466). A stay of execution has been granted until Jan¬ 
uary 15,1949. 

The evidence at the trial was, in substance, as follows: At 
about five thirty in the afternoon of March 18, 1948, the com¬ 
plainant, Sally Hilton, aged nine years, was playing out in front 
of her home while waiting for her stepfather to come home at 
six (R. 22-24). Her home is located at 2601 Morris Place in 
the Northeast section of the District of Columbia (R. 22). Few 
homes are near hers and there is a wooded area nearby (R. 24, 
254). At about five thirty p. m., the child no longer was there— 
she had disappeared (R. 24). Mrs. Hill, the child’s mother 
began to look for her, without avail. At about six thirty she 
notified police. They responded, and, in conjunction with sev¬ 
eral neighbors, searched the neighborhood. The child could 
not be located. Her uncle and the neighbors continued the 
search with a flashlight, darkness having set in (R. 73-78). 

1 Record page numbers are indented at left margin of Joint Appendix. 
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Finally, at about ten minutes to eight, Mr. Archie Windsor, a 
neighbor, found the child (R. 47). She was lying on her stom¬ 
ach on the ground amidst some brush; her body was completely 
naked, except for her shoes and stockings; she was conscious, 
but did not speak; her face was badly swollen; her left leg was 
broken; and her body was covered with mud and blood (R. 
47-48, 78). She “looked like a red dog lying there” (R. 47). 
Her left ear was almost torn off; “chunks of meat were hanging 
beside her face;” her mouth was all bruised; both eyes were 
closed; “You could hardly tell who it was unless you had been 
around a lot” (R. 78). Her body was found in a wooded area, 
toward the top of a ravine, about twelve inches from a fence, a 
spot from which no houses were visible (R. 49, 79, 83). The 
ground where she had been lying was covered with blood 
(R. 82). 

The child was immediately taken to Gallinger Hospital, arriv¬ 
ing at aproximately eight thirty (R. 80, 86). Medical testi¬ 
mony showed that upon her arrival she was unconscious and in 
a state of shock; she had severe bruises and contusions on the 
right side of her face; her right eye was swollen completely 
shut; she had a laceration through her right external ear and 
swelling and lacerations about other portions of the head and 
neck; there was dried blood over her privates or genitalia; and 
there was a fracture of the mid-section of her left lower leg (R. 
86-87). Plasma was administered and a splint was applied to 
her left leg (R. 87). She remained in the emergency room “for 
at least two hours”; was given oxygen and penicillin. Later she 
was given blood transfusions, and her leg was set in a plaster cast 
(R. 88-89). She was unconscious for a considerable period. A 
vaginal examination revealed that her genitals were covered 
with dirt; there was a laceration throughout the right labia; 
the introitus was contused and the hymen was lacerated at the 
bottom; there was an abrasion of the mucous membrane or 
covering of the introitus and the hymen ring itself; there was a 
“dirt-like material” leading from the introitus into the vagina; 
there was a slight amount of blood around these lacerations; 
there was “definite evidence of force being applied to the geni¬ 
talia” (R. 93-94). She was discharged from the hospital on 
March 31,1948 (R. 89). 
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The complainant, Sally Hilton, testified at the trial on May 
18, 1948 (R. 95). At the time she testified, her left leg was 
still in the plaster cast (R. 468). She sat in the lap of her 
mother, who was seated in the witness chair, during her entire 
testimony (R. 468). Sally testified in substance as follows: 
While she was playing near her home at the time in question, 
a colored man, whom she identified at the trial as appellant, 
came up to her and asked her to show him the road to Wash¬ 
ington (R. 98, 109). He said, “Thank you” and gave her 
two sticks of gum (R. 99). At that time there were no other 
people around (R. 99). Thereupon, appellant put his hand 
over Sally’s mouth and ran with her (R. 99-100). He took 
her across the street; hit her in the head and she became tem¬ 
porarily unconscious (R. 100). When she “came to” she was 
lying on the ground near a log; appellant was lying beside her; 
and she was dressed (R. 99-101). Appellant then took her 
pants off and threw them on the other side of the log; he un¬ 
buttoned his clothes “at the bottom”; and “stuck something in” 
her, which “hurt” where “she goes to the bathroom” (R. 101- 
102). About this same time appellant was choking Sally; he 
punched her in the eyes with his thumbs extended and she again 
lapsed into unconsciousness (R. 102-103). When she “came 
to” next, she was near a fence (R. 105). There he “tore [her] 
clothes off;” punched her in the eyes and choked her again; 
kicked her on her side; punched her in the jaw with his fist; 
and turned her over and covered her up with leaves (R. 105). 
Later she attempted to stand up but “flopped over” because her 
leg vras broken (R. 106). The next thing she remembered was 
someone coming and taking her to the hospital (R. 107). * Sally 
further testified that appellant was wearing a blue sweater, 
which she tore in the right sleeve, and “Army pants with baggy 
pockets” (R. 102, 108). 

Mr. Windsor, the neighbor who found the child, and his wife, 
Eva M. Windsor, both testified that at about five thirty p. m. 
or a little later they went for a little ride; as they proceeded 
down Morris Place about 250 feet, they saw a “colored fellow 
running around the corner of .a brick pottery” toward their 
house (R. 40-41). He had a “Navy blue sweater and khaki 
pants” (R. 61). As they proceeded down toward 28th and M 
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Streets Northeast, they saw “two colored fellows there, unload¬ 
ing a truck, shoveling something off a truck” (R. 41,62). They 
returned about six thirty p. m. and thereupon joined the search 
for the missing child (R. 42-44, 62-64). 

Two employees of Rogers Transfer Company, Fred Allen 
Louis and Andrew Rogers, testified in substance as follows: 
They, in company with appellant, who was also employed by 
that Company, went to 28th and M Streets Northeast, where 
they started unloading ashes and putting them in holes in the 
street (R. 114, 127, 170). This was between four thirty and 
five that same afternoon (R. 114, 127). At that time there 
was some difficulty between appellant and Louis which resulted 
in appellant’s being slapped in the face by Louis with his fist 
(R. 115, 128, 170). Then appellant threw a brick at Louis 
and subsequently ran away—east (R. 116, 128). At that time 
appellant was wearing a blue sweater, brown hat, and a pair of 
“fatigue trousers’* (R. 118-119). Both witnesses stated appel¬ 
lant had been drinking (R. 123, 127). 

Mr. Leo Donald Hennessey, a taxi driver, testified that at 
about seven p. m. that evening, in the vicinity of Florida and 
West Virginia Avenues NE., his cab was in collision with appel¬ 
lant (R. 131). Lt. Iverson 0. Mitchell testified that he arrived 
upon the scene of the accident; took appellant to Casualty 
Hospital, where a leg injury which he had sustained was 
dressed, and subsequently took him home (R. 135-144), arriv¬ 
ing about seven thirty. Appellant’s right hand seemed slightly 
swollen; he was coherent and could be understood (R. 134, 
140, 143). 

Lionel Couture, the police officer who investigated the traffic 
accident, testified that he interviewed the appellant at the hos¬ 
pital and observed that he was wearing “baggy fatigue trousers, 
Army color” with “patch pockets on the side” (R. 148-149). 
There were bloody marks on appellant’s hands and wrists and 
he had a swelling about the size of a half-dollar on his head 
(R. 152). At that time appellant talked coherently (R. 149). 
In response to a look-out for the alleged assailant of Sally— 
information for which was obtained from several witnesses at 
the scene of the crime—officer Couture notified Lieutenant Mc¬ 
Carty, officer in charge of the sex squad, of the above traffic 
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accident, in which appellant, who answered the look-out de¬ 
scription, had been involved (R. 150-151; 160). 

Several police officers, other than officer Couture, testified 
at the trial. For purposes of brevity, their testimony, as nearly 
as practicable, will be summarized as a composite whole. 

Soon after the child had been taken to the hospital, several 
police cruisers were assigned to the case (R. 159). Some offi¬ 
cers went to the hospital, others combed the scene where the 
child had been found. At the scene, a letter addressed to ap¬ 
pellant at 1723% Seventh Street NW., and some of the child’s 
clothes were found (R. 161). Four officers went to that ad¬ 
dress, which appeared to be a business establishment, but went 
away thinking no one was there (R. 161). Thereafter they 
went to Casualty Hospital to investigate the report of the traffic 
accident, which had occurred earlier in the evening (R. 162). 
At about eleven twenty or eleven thirty p. m. they returned to 
the above address, entered through a rear door, and found ap¬ 
pellant asleep in his bed fully clothed (R. 162). He had on a 
blue sweater, a shirt, a pair of Army fatigue pants with pockets 
in the side, and heavy shoes (R. 162). At this time, appellant 
was placed under arrest (R. 163,180). 

Appellant told the officers he had been in the Northeast sec¬ 
tion of the city earlier that evening visiting a girl friend (R. 
230). He was taken to that area but was unable to give the 
officers the name or address of the girl friend, and later ad¬ 
mitted that he had not seen any girl, but had been drinking 
and didn’t know where he had been (R. 163). From there he 
was taken to Police Headquarters, arriving between twelve 
fifteen and twelve thirty a. m., March 19 (R. 165, 232). The 
officers were hungry, sent out for sandwiches, and made coffee 
(R. 165). Appellant was offered sandwiches and coffee, but 
refused (R. 165). Instead, he complained of being thirsty, 
and drank heavily of cold water (R. 166). Later, about four 
a. m., he threw up the water; at no time did he ask for a doctor 
(R. 184-185, 191, 262). Appellant was confronted with the 
letter which had been found at the scene of the crime; he still 
denied complicity (R. 232). 

At about two-thirty or three a. m., three of the four officers 
left the sex squad room of Police Headquarters wherein appel- 
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lant was being confined, and went to run down a-lead on another 
suspect (R. 264). Before returning to headquarters, they went 
to the scene of the crime and again searched the area (R. 265). 
At about four a. m., they discovered a brown hat and the child’s 
panties near where the child had been found (R. 241): From 
there, they returned to headquarters (R. 266). 

During the above interim, at about four a. m., appellant had 
begun to intimate that he knew something about the crime; 
he told a story of how he and a friend named “Daddio” had 
seen the little girl and how “Daddio” attempted to molest her, 
whereupon appellant left the scene (R. 185, 242). After the 
three officers returned from the scene, at about four-thirty or 
five a. m., appellant was confronted with the fact that a hat 
and the child’s panties had been found at the scene (R. 168, 
182, 243, 251). He identified the hat as his and admitted that 
he had raped the child (R. 168,182,243,251). 

At between six and six twenty-five a. m., a line-up was had 
for the purpose of seeing whether appellant could be identified 
by either Mrs. Windsor or the child’s mother (R. 169, 251- 
252). Neither could identify him; but he admitted in the pres¬ 
ence of the mother that he raped the girl and beat her with 
his fists (R. 169, 251-252). Soon thereafter, at about seven- 
thirty a. m., appellant was taken to the scene, where he re¬ 
counted some of the events surrounding the crime (R. 170, 
180,252). 

At about eight fifteen a. m., scrapings were taken from the 
fingernails of appellant (R. 269). At about eight fifteen a. m., 
his oral confession was reduced to writing (R. 171-172, 266). 
Thereafter he admitted that the written document was true, 
but refused to sign it until after he had talked with his “aunt,” 
Lucille Thompson (R. 259)- 1 This written confession was 
never signed by appellant (R. 287). At the trial the paper 
writing was marked as a government exhibit for identification, 
but was never introduced into evidence, nor were the contents 
thereof read to the jury (R. 257). 

At between nine and nine thirty a. m., he was physically 
examined by Dr. Rosenberg; a benzedrine test, which is used 

'Lucille Thompson is not appellant’s “aunt,” although he so called her; 
she is his second cousin (R. 279). 
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to determine the presence of blood, was conducted (R. 171, 
254, 256, 270, 300). Appellant signed a statement giving his 
consent to be examined (R. 293-294). At that time he showed 
evidence of blood about his hands, lower abdomen, inner upper 
surface of the thighs, scrotum, and private parts (R. 300). At 
this time appellant made no complaint of having been beaten 
nor did he show any signs of having been beaten (R. 298). 

At sometime between nine thirty and eleven a. m., appel¬ 
lant’s “aunt” was brought to him at headquarters (R. 172, 
260). At that time he complained of having been beaten by 
police (R. 172-173, 283). He denied having been beaten by 
any of the officers present in the room and showed no evidences 
of any beating (R. 173, 288). He did admit to his “aunt” that 
he had committed the crime (R. 260,285). 

At about eleven thirty a. m., on March 19,1948, some twelve 
hours after he had been arrested, appellant was taken before 
the presiding judge in the United States Branch of the Munici¬ 
pal Court for a preliminary hearing (R. 261). 

At no time whil§ he was in the custody of police officers, was 
appellant threatened, coerced, or beaten (R. 173-4, 261-262, 
290). He was asked whether he wanted a lawyer; he said he 
knew none, and expressed no desire to have one; he asked to 
see only two persons—his “aunt” and a cousin, who could not 
be located (R. 172,174). 

Dr. Rosenberg testified that he examined appellant twice 
on March 19, 1948. The first examination, as pointed out 
above, was at about nine fifteen a. m. (R. 292). Another 
examination was made at two twenty-eight p. m., that same 
day (R. 304). At this time, appellant complained about hav¬ 
ing been struck on the head with a blackjack; he said he could 
not describe the man who struck him; but, that, other than the 
man who struck him, he was treated “very nice” by the police 
(R. 305-306). Examination of his head revealed no swelling 
or bruise or mark of any character (R. 306, 308). However, 
there were scratches about his face (R. 306). 

Peter G. Duncan, a special agent of the Federal Bureau of 
Investigation, testified as to the presence of human blood in 
some of the scrapings taken from appellant’s fingernails, on 
the child’s clothing, and on appellant’s clothing (R. 316-320). 
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Appellant took the sand and testified in his own behalf. 
He stated that he had been drinking on the day of the offense 
and did not remember exactly where he was (R. 338). He did 
remember that he had had some trouble with one of the men 
on the truck; he was then hit “by the side of the head” by the 
other man and thereafter “lost [his] senses” and didn’t know 
anything; he thought he got off the truck and ran up the street 
(R. 339,345). He did not remember having had medical treat¬ 
ment of any kind (R. 340). He had had on the same clothes 
he was wearing at the time of his arrest for three or four weeks 
(R. 341-342). Where he lived, they had only a “wash basin” 
and a “spigot” (R. 342). He had a girl friend with whom he 
had had relations the same week of the crime (R. 343). He 
testified that he had been beaten on the lower part of his head 
with a blackjack and that he so told his aunt (R. 346). He did 
not remember the name of the officer who hit him with the 
blackjack, but did identify one of the officers as the one who 
had “slapped him up the side of the face” (R. 347). He said 
he told his “aunt” he did not commit the crime (R. 350). He 
did not remember the line-up; the accident on the evening of 
the offense; or being taken to the hospital by Lieutenant 
Mitchell (R. 352). 

On cross-examination, appellant was asked whether he was 
the same person who had been “convicted of manslaughter at 
Statesville, North Carolina, on January 2, 1945”? (R. 353). 
He indicated that he remembered neither that nor whether he 
had served an eigtheen-month prison term for it (R. 353-354). 
He denied having grabbed Sally; he denied having torn her 
clothes off, raping her, or beating her, and he denied having' 
told the police that he raped her (R. 354-5). He did not 
remember having told the police about the letter or his hat 
(R. 356). 

In rebuttal the government called two psychiatrists, Dr. 
Edgar D. Griffin and Dr. William G. Cushard, both of whom 
had examined appellant for about three hours on March 20, 
1948, two days after the offense, and for about an hour and a 
half on April 7, 1948 (R. 366, 373, 389). Both testified that 
appellant was not of average intelligence; that he was a “dull 
normal” or a “high-grade moron”; that he was of sound mind 
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and showed no evidence of a mental disorder (R. 374, 376,384, 
389,390). They further testified that it was their opinion that 
on the day of the offense he was of sound mind and knew the 
difference between right and wrong (R. 369, 390). At the first 
examination, appellant told the doctors he had been severely 
beaten by the police many times and that “he was ready and 
willing to confess to anything to make them stop the rough 
treatment” (R. 371). An examination at that time revealed 
that there “was no evidence whatsoever that his head had been 
beaten upon” (R. 372). 

At the time of the second examination, on April 7, 1948, ap¬ 
pellant admitted, in the presence of both psychiatrists, that he 
had beaten and struck Sally, and had torn her clothes off (R. 
375). He further admitted that he had attempted sexual rela¬ 
tions with her; he got down on his knee in front of her; had 
inserted his finger into her vagina and had attempted to insert 
his penis (R. 376). He said that “she was very tight and he 
couldn’t make insertion” (R. 376). He made the remark that 
perhaps he would have been successful had he had some 
“hair grease” (R. 376). He said further that “after trying very 
hard for awhile he finally lost his erection and gave up and 
went home” (R. 376). 

After the above testimony, the case was argued to the jury 
by counsel for both sides. At one point in the closing argument, 
defense counsel began to “address * * * [himself] * * * 
to the sociological factors” of the case (R. 427). Government 
counsel interposed an objection, which the court sustained, on 
the ground that “That has nothing to do with this case” (R. 
427). Argument was completed and thereafter the court 
charged the jury (R. 438-457). The jury, as pointed out above, 
after about fifty minutes’ deliberation returned a verdict of 
“Guilty as charged, with the death sentence” (R. 457). 

STATUTE INVOLVED * 

District of Columbia Code (1940), Title 22, Sec. 2801: 

Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be im¬ 
prisoned for not more than thirty years: Provided , That 
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in any case of rape the jury may add to their verdict, if 
it be guilty, the words “with the death penalty,” in which 
case the punishment shall be death by electrocution: 
Provided further, That if the jury fail to agree as to the 
punishment the verdict of guilty shall be received and 
the punishment shall be imprisonment as provided in 
this section (Mar. 3, 1901, 31 Stat. 1322, ch. 854. § 80S; 

! Apr. 19, 1920, 41 Stat. 567, ch. 153 § 808; Jan. 30, 1925, 

43 Stat. 798, ch. 115, § 1). 

SUMMARY OF ARGUMENT 

The trial court did not err in allowing the complainant to sit 
in her mother’s lap while testifying. The nine-year-old child 
had her left leg in a plaster cast; was on crutches; and evidenced 
difficulty in maneuvering to take her place on the witness stand. 
In view of these facts, the court clearly did not transcend the 
bounds of its discretionary control over the conduct of the trial. 
Moreover, no objection was made; nor is any prejudice shown. 

The court’s charge to the jury was both fair and adequate. 
The court’s summation of the evidence w*as correct and non¬ 
prejudicial. The jury was advised that they were the sole 
judges of the facts and further that the court’s comments upon 
the evidence were not binding upon them. The contention 
that the court failed to instruct in respect of the voluntary 
nature of a confession is not supported by the record. 

There was ample evidence from which the jury might con¬ 
clude that there had been penetration of the female organ of 
complainant by the male organ of appellant. Slight penetra¬ 
tion is all that is required, and that can be proven circumstan¬ 
tially. Uncontroverted medical testimony proved that there 
had been penetration of the female organ of the complainant. 
Medical testimony in respect of the physical condition of the 
appellant and the complainant’s testimony taken together with 
the several admissions of appellant constituted ample evidence 
from which the jury might conclude the penetration had been 
caused by his male organ. 

The trial court did not err in limiting the scope of defense 
counsel’s closing argument to the jury. It is a proper function 
of the court to limit argument to the issues, based upon the 
evidence, in a case. The sociological background of appellant 
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had no bearing upon his guilt or innocence of the alleged crime. 
The court properly restrained arguments attempting to incite 
the passions, prejudices, and sympathies of the jury. 

No error was committed in respect of the unsigned written 
confession. It was not introduced in evidence, nor were its con¬ 
tents read to the jury. Moreover, since the several oral confes¬ 
sions had been received in evidence, without objection, its 
effect, even if it had been introduced, would have been merely 
cumulative. 

ARGUMENT I 

No error was committed by the trial court in allowing the 
complainant to sit in her mother’s lap while testifying 

Appellant contends that the trial court erred in permitting 
the complaining witness, Sally Hilton, to sit in the lap of her 
mother while testifying; she, the said witness, being capable of 
sitting alone. He argues that the child was “frequently petted” 
and “prompted to speak up” and that such action incited the 
sympathies of the jury to such an extent as to constitute re¬ 
versible error. 

The record discloses that at the time of trial the complainant, 
Sally Hilton, aged nine, still had her left leg in a plaster cast— 
the fracture having been caused at the time of the offense; and 
that when she was called as a witness she was unable to walk 
without the use of crutches. After taking the oath she had 
some difficulty maneuvering the crutches to take her place in 
the witness chair, whereupon, the court, sua sponte, had the 
child sit in her mother’s lap while testifying (R. 480). The rec¬ 
ord does not support the statement in appellant’s brief that 
the child was petted and prompted by her mother while testi¬ 
fying. 

It is settled law that the trial judge exercises wide discretion 
over matters relating to the conduct of the trial. 2 In view of 

1 In Hears v. United States, 60 App. D. C. 3S7, 55 F. (2d) 745 (1932), 
the complaining witness in a carnal knowledge case became embarrassed 
and wept upon the stand. The court thereupon instructed defense counsel 
to finish his cross-examination because the witness was not going to be 
recalled. The court’s subsequent refusal to recall the witness was held 
not erroneous. The court said, in part: 

“It Is a familiar rule that the order of proof and the general conduct 
of the trial Is within the sound discretion of the trial court, and not 
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the child’s physical condition and her tender years clearly the 
court’s action was not an abuse of discretion. The sympathies 
of the jury would probably have been more readily aroused if 
the child had been compelled to sit in a wheel chair, or to stand 
on crutches. 

Moreover, no objection to this manner of testifying was made 
at the trial. While the Government is not unmindful of the 
rule that prevails in this jurisdiction that an appellate court 
in a criminal case, where the charge is of the gravest character, 
will notice a plain error appearing in the lower court which 
has not been raised by an objection or exception, yet, as this 
court remarked in Graul v. United States, 47 App. D. C. 543, 
550 (1918): 

The reviewing court in a criminal case, may and some¬ 
times does, take notice of a plain error which operates 
prejudicially against the defendant, though no exception 
was taken in the court below; but this is unusual and 
is done only where justice imperatively demands it. 
Holmgren v. United States, 217 U. S. 509, 54 L. Ed. 861, 
867,30 S. Ct. 588. [Italics supplied.] 

Under the circumstances of this case, the trial court 
did not abuse its discretion and hence there was no error. 

reviewable by an appellate court unless abuse of discretion is clearly shown. 
Hardy v. Wise. 5 App. D. C. 108; Raub v. Carpenter, 17 App. D. C. 505; 
Id., 187 U. S. 159, 23 S. Ct. 72, 47 L. Ed. 119; Branscum v. State, 1£4 Ark. 66, 
203 S. W. 13; State v. Schuman, 89 Wash. 9, 22, 153 P. 1084, Ann. Cas. 
1918A, 633. In the circumstances of the present case we are satisfied that 
there was no abuse of discretion on the part of the trial court in refusing 
to permit the recall of the complaining witness.” 60 App. D. C. at page 389. 

It does not appear that any prejudice was claimed because of the witness 
weeping. 

It has been held that the mere circumstance, in a prosecution growing out 
of sexual relations, that the mother while testifying holds the child, bom 
as a result, in her arms or lap is not so prejudicial as to warrant judicial 
disapproval. In State v. Stark, 149 Iowa 749, 129 N. W. 331 (1911), the 
court, in a bastardy proceeding, although reversing on other grounds, sus¬ 
tained the trial court’s action in allowing the mother to hold the illegitimate 
child in her arms while testifying. See also: 53 Am. Jur. 44; 40 A. L. R. 145; 
95 A. L. R. 317. A fortiori ; in the instant case, where the condition of the 
complainant was a result of appellant’s own acts, it was not so prejudicial 
as to warrant reversal to allow the child to sit in her mother’s lap while 
testifying. 
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Justice does not imperatively demand that the incident be con¬ 
sidered in the absence of an objection. 

Clearly the burden of showing prejudice in order to substan¬ 
tiate the instant contention is upon the appellant. No showing 
of prejudice has been made. 

Further, the court fully instructed the jury that sympathy 
had no part to play in the case; “* * * the sympathy that 
may go out to the child * * # is to be disregarded” (R. 

456). The context of the court’s instructions in this respect is 
set out in the margin.* 

In view of the foregoing, it is submitted, the court did not 
err in allowing the complainant to testify from her mother’s lap. 

ARGUMENT II 

The court’s charge to the jury was both fair and adequate 

Appellant contends that the trial court erred in summing 
up the evidence at the conclusion of the case in such a way 
as to impress the jury that a guilty verdict was mandatory. 
In support of this contention, appellant urges that the trial 
court’s instruction had the effect of analyzing the case for the 
jury, with the consequence of making the jury reason as the 
court reasoned, and hence not to use their own reasoning; that 
the court erred in refusing to instruct on coercion and undue 
influence as to whether or not the statement or confession was 
voluntary. 

In respect of the court’s comments upon or analysis of the 
evidence: It has long been the established practice of the Fed¬ 
eral Courts that, even in criminal cases, the presiding judge 
may comment freely on the evidence and express his opinion 
whether facts alleged have been proved. This rule is so well 
established that it does not require the citation of authority. 
Of course this rule is not without limitation. Each case must 

* The court’s instructions read in part as follows: 

“I should instruct you also, ladies and gentlemen of the jury, that of 
course sympathy is to play no part in this case, the sympathy that may 
go out to the child, and by the same token any sympathy that you may 
have for the defendant, that is to be disregarded; your emotions are not 
to be brought into play. You are to consider this matter on the cold hard 
facts as you have heard them from the witness stand” (B. 436). 
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be decided on its own peculiar facts. In Horning v. District of 
Columbia, 254 U. S. 135,137 (1920), in a prosecution for doing 
business as a pawnbroker without a license, the Supreme Court 
sustained the action of the trial court in telling the jury, “Of 
course, gentlemen, I cannot tell you in so many words to find 
defendant guilty, but what I say amounts to that.” In Weider- 
man v. United States, 10 F. (2d) 745, 746, C. C. A. 8 (1926), 
in a prosecution for violation of the prohibition law, although 
the court reversed on other grounds, it sanctioned the follow¬ 
ing comments by the trial court in its charge to the jury: “In 
my judgment, in this case it was a plain case of a man violating 
the prohibition law by dealing in alcohol,” and further: “This 
story [of the appellant] * * * does not appear to the 
judgment of this court as being credible.” See also Vinci v. 
United States, 81 U. S. App. D. C. 386,159 F. (2d) 777 (1947). 

In considering the propriety and adequacy of the court’s 
remarks, the charge must be taken as a whole. A single sen¬ 
tence or paragraph cannot be taken out of context and read 
apart from the rest. In the instant case, when the court’s com¬ 
plete charge is read as a whole, it is manifest that the court 
summarized the evidence fairly and impartially—evidence for 
the defense as well as evidence for the prosecution was covered. 
No attempt is made by appellant to show wherein the court’s 
charge was in error in summarizing the facts or in announcing 
the principles of law applicable to the case. 

Moreover, the court instructed the jury that they were the 
sole judges of the facts, and that, although the court might 
comment on the evidence, the comments of the court were not 
binding upon the jury. 4 

* The court’s instructions read in part as follows: 

‘Ton are of course the sole judges of the facts in this case and you must 
determine the facts for yourselves solely from the evidence presented in this 
case, and decide the issues of fact solely on the evidence and in accordance 
with your recollection of the evidence. In other words, ladies and gentle¬ 
men of the jury, the final decision of the facts is entirely within your prov¬ 
ince” (R. 438). 

And later in the charge, in response to a request by defense attorneys, the 
following occurred: 

“Any comments that the Court might make on the evidence which I have 
given in the instructions of course is not binding on you. You are free 
and clear to use your own judgment in the matter” (R. 456). 
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In view of the foregoing it is clear that the summarization 
of and comment upon the evidence did not transcend the per¬ 
missible boundaries of the court’s proper function. 

In respect of appellant’s contention that the court refused to 
instruct the jury with reference to coercion and undue influence 
and its bearing upon the voluntary nature of the confession: 
The short answer to this contention is that it is not supported 
by the record. The court instructed the jury fully in respect of 
the voluntary element necessary for a valid confession. The 
full content of the court’s instructions in this respect is set out 
in the margin.* 

Moreover, in consideration of this contention the following 
facts should not be overlooked: no objection was made in re¬ 
spect of the voluntary nature of the oral confessions testified 
to by many witnesses; the unsigned written confession was 
merely identified as a government exhibit and the mechanical 
procedure in respect of how it was obtained was elicited with¬ 
out objection (R. 257); the unsigned written confession was not 

• The court’s instructions read in part as follows: 

“There has been introduced in the evidence certain statements made by 
the defendant to members of the Police Department, which were transcribed 
to a paper but remained unsigned. And, of course, a confession must be 
voluntarily made, and it follows that any statements made to members of 
the Police Department must be voluntarily made. 

“You may consider those statements made to the Police Department, as 
to how it happened, if you are satisfied they were voluntarily made. 

“Of course, if you believe, ladies and gentlemen of the jury, that the 
Police Department took a blackjack and beat him over the head, and he 
wanted them to stop beating him over the head and he made this story up 
that he was the one who did these things, then you are entitled to disregard 
that and not hold that against the defendant. 

“On the other hand, if you are satisfied from the circumstances that he 
gave those statements voluntarily, and that he wasn’t beaten or that he 
wasn’t abused, then they are important parts of the evidence which you 
may consider in determining his guilt or innocence. 

“And in that respect, on the question of whether or not the statements 
were voluntarily or involuntarily made, in deciding whether or not you are 
satisfied he was beaten with a blackjack, you may take into consideration 
the fact that the aunt was sent for—rather the second cousin, I believe she 
said she was—in compliance with his wishes that he wanted to talk to her 
before he signed it, and you may consider whether the Police Department 
beat him to get him to make the statement Then you may consider the 
fact that he wasn’t compelled to sign the statement to determine whether 
or not you believe that there was a beating in this case” (R. 445-6). 

812073—48 - 2 
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introduced in evidence, nor were the contents thereof read to 
the jury; medical evidence failed to reveal any evidence of 
beatings; appellant was offered sandwiches and coffee, which 
he refused, and was cautioned against drinking large amounts 
of cold water from which he later became nauseated; appel¬ 
lant’s “aunt,” the only person he requested to see—other than 
one who could not be located—was sought out by police and 
brought to headquarters as soon after the request as possible; 
she observed no evidence of beatings; and the chronology,- 
set out in the counterstatement, of events from the moment 
of his arrest until the preliminary hearing in the Municipal 
Court. All of these facts make it clear that, even if it had been 
properly preserved, no question arose in this case which would 
transcend the rules announced in the McNabb • and Mitchell 7 
cases, relied upon by appellant, in respect of the voluntary 
nature of confessions. 

In view of the foregoing, it is submitted, the court’s charge to 
the jury was both fair and adequate. 

ABGTTMENT TTT 

There was ample evidence from which the jury might con¬ 
clude there was penetration 

Appellant contends that the verdict was not supported by evi¬ 
dence beyond a reasonable doubt as to penetration. In support 
of this contention appellant argues that: Dr. Rosenberg could 
not tell how long the blood, revealed by the benzadrine test, had 
been on appellant; and that no medical witness testified cate¬ 
gorically that the female organ had been penetrated by a male 
organ, as distinguished from a finger or a stick. 

It is elementary that penetration of the female organ by that 
of the male is necessary to constitute the crime of rape or carnal 
knowledge. By the great weight of authority, however, both 
English and American, although some penetration must be 
shown beyond a reasonable doubt, it need not be full penetra- 

* McNabb v. United States, 318 U. S. 332 (1943). 

T United States v. Mitchell, 322 U. S. 65 (1944), which reversed Mitchell 
v. United Stated, 78 U. S. App. D. C. 171,138, P. (2d) 426 (1943), relied upon 
by appellant. 
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tion; nothing more than res in re being requisite. While the 
male organ must have entered at least to some extent, the 
offense is committed if it enters only the labia of the female 
organ. 8 

Moreover, the element of penetration may be proven by cir¬ 
cumstantial evidence. In Brauer v. State, 25 Wis. 413 (1870) 
where a conviction of unlawfully knowing and abusing a female 
child of eight years was sustained, the court said in part: 

It will be seen from this statement of the testimony, 
that the objection to the proof is that it was not direct 
and positive to the fact of penetration. It is conceded 
that any, the slightest, penetration will suffice to consti¬ 
tute the offense, and that rupturing the hymen is not 
indispensable to a connection; but it is insisted that 
penetration to some extent must be positively proved, 
and that it cannot be found by the jury from circum¬ 
stances. We axe of the opposite opinion, and such we 
believe to be the clear weight of authority. In cases of 
this kind, when the offense is committed upon a child of 
tender years, and who, for want of knowledge and ex¬ 
perience, may be incapable of giving testimony, it often 
happens, as in this instance, that direct and positive proof 
of penetration cannot be made; and if proof by circum¬ 
stances were excluded or held insufficient, the offender 
must go unpunished; and we accordingly find in such 
cases that the utmost reliance is placed on the testimony 

*Cf. Kenney v. State (Tex. Crim. Rep.), 79 S. W. 817 (1903)—conviction 
of rape of a child three and a half years old sustained where merely the 
“labia or lips” of the female organ were penetrated; no rupture of the hymen 
or laceration of the vagina; People v. Courier , 79 Mich. 366, 44 N. W. 571 
(1890)—conviction of carnal knowledge of female child under age of fourteen 
sustained where evidence Indicated that private parts were swollen and in¬ 
flamed ; and, although hymen was absent, its loss had not been recent; State 
v. Brady , 104 W. Va. 523,140 S. E. 546 (1927)—conviction of rape of seven¬ 
teen year old girl sustained where evidence revealed penetration of external 
lips— vulva penetration, although hymen was not ruptured; Brauer v. State, 
25 Wis. 413 (1870)—conviction of unlawfully knowing and abusing a female 
child under the age of ten, to wit, eight years old, sustained where evidence 
showed “labia or lips” appeared to have been penetrated, but hymen was not 
ruptured nor was the vagina entered. See also: 44 American Jurisprudence 
903. 
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of the medical witnesses, who, from their professional 
skill and understanding, are able to guide to pretty 
unerring results. The marks of violence left after such 
an attempt! upon a child, the inflamed, swollen and un¬ 
natural condition of the parts, together with the pains 
and soreness complained of, are considered quite as sure 
indications of what has been done as if the child herself 
were able to testify, and even more sure than her posi¬ 
tive statement would be, unsustained by such corrobor¬ 
ating facts and circumstances * # *. It is true, as 
urged by counsel for the prisoner, that the same condition 
of the injured parts, and the same pains and soreness, 
might have been produced by other means; but that 
was a question for the jury, and they having found 
against the prisoner upon competent testimony, and 
under instructions from the court to which he took no 
exception , their decision is final. In Regina v. Lines, 
1C. & K. 393 (47 E. C. L. 393), which was an indictment 
like the present, for carnally knowing and abusing a 
female child under ten years old, Parke, B., left it to the 
jury to say, upon the examination of the surgeon alone, 
who testified that the hymen was not ruptured, whether 
there was a penetration (25 Wis. at pages 415-6). 
[Italics supplied.] 

See also White v. Commonwealth, 96 Ky. 180, 28 S. W. 340 
(1894). 

In the instant case the evidence in respect of penetration was 
clear and convincing. Medical evidence to the effect that some 
penetration had been made was undisputed. Dr. Footer testi¬ 
fied that he made a vaginal examination of the prosecutrix 
at Gallinger Hospital soon after the offense (R. 93-4). That 
examination revealed that the child's genital organ was covered 
with dirt; there was a laceration throughout the right labia; the 
introitus was contused and the hymen was lacerated at the bot¬ 
tom; there was an abrasion of the mucous membrane or cover¬ 
ing of the introitus and hymen ring itself; there was “dirt-like 
material” leading from the introitus into the vagina; there was 
a slight amount of blood around these lacerations; and there 
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was “definite evidence of force being applied to the gentalia” 
(R. 93-94). Dr. Footer further testified that there had been 
penetration.® Dr. Rosenberg also testified that, assuming the 
above facts, there had been penetration. 10 

There was no evidence, except appellant’s denial of the of¬ 
fense, introduced to the effect that there had been no pene¬ 
tration. 

The circumstantial evidence which tended to prove that the 
penetration, which appears to have been proven beyond any 
question of a doubt, had been caused by the male organ of 
appellant is as follows: A benzadrine test taken a few hours 
after the crime revealed appellant had blood on his lower abdo¬ 
men, inner upper surface of his thighs, scrotum, and on his penis 
(R. 300-301). 

The direct evidence is as follows: The complainant testified 
that appellant unbuttoned his pants and stuck something inside 
her where she went to the bathroom (R. 102). Appellant ad¬ 
mitted to Officer Layton that he had made partial penetra- 

• Dr. Footer’s testimony was in part as follows: 

“Q. Would you say, sir, that there had been penetration of the female 
organ? 

“A. If you mean that something had been pushed against the hymen that 
caused it to be lacerated, yes, sir.” (R. 94.) 

* Dr. Rosenberg’s testimony was in part as follows: 

“Q. Doctor, assuming a hypothetical question, sir: That if it was de¬ 
scribed to you that the labia majora of a female was bruised and lacerated; 
that the introitus was lacerated; and that the hymen was torn, at 6 o’clock, 
and further assuming that this organ was a portion of the body of a 9-year 
.old female child, could you give an opinion as to what caused the condition 
that I have described? 

“Mr. Williams. I object. 

“The Coubt. I will allow the answer. 

By the Coubt: 

“Q. You may answer. 

“A. My opinion would be that there had been a penetration of those 
parts” (R. 299). 

* • • * * 

By the Coubt: 

“Q. Defense counsel asked you whether or not the penetration could have 
been caused by a finger, and you said yes. 

“A. That is right. 

“Q. Could it have been caused by insertion of the male organ? 

“A. Yes, sir” (R. 306). 


N 
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tion; 11 he also admitted it to the two psychiatrists (R. 375-6; 
393). 

Moreover, the court instructed the jury correctly in respect of 
the necessity of proving penetration as an essential element of 
the crime. 12 

In view of the foregoing, it is submitted, there was ample 
evidence from which the jury might conclude that there had 
been a penetration of the female organ of the complainant by 
the male organ of appellant. 

ARGUMENT IV 

The trial court did not commit error in limiting the scope of 
defense counseFs closing argument 

Appellant contends that the trial court erred in refusing to 
allow defense counsel to argue fully to the jury. In support 
of this contention he argues that in criminal cases, especially 
those involving a possible death penalty, great latitude should 
be allowed in respect of defense counseFs argument to the jury, 
and further that the court erred in not allowing counsel to argue 
in respect to the sociological background of appellant. 

At the trial appellant attempted to argue in effect that the 
community was partially responsible for a crime that had been 
committed. In support of this argument counsel attempted 
to go into the sociological background of appellant. He ad¬ 
mittedly was “not going to address [himself] to the question 
of whether or not Holmes is guilty or not guilty of rape as 
charged” (R. 426). At this point counsel for the government 
objected to this line of argument and the court sustained the 

“Detective Layton’s testimony was in part as foUows: 

“He said that he had met her near a wooded area; had taken her down 
the path and asked her to have intercourse with him. He said she tried to 
get away from him and he then struck her in the face. He said he tried 
to have intercourse with her; he tried to put it in but she was too small and 
he couldn’t get it all the way in” (R 243). 

53 The court’s instructions to the Jury read in part as follows: 

“In this crime a necessary element, as I say, is sexual intercourse, and by 
that the law says a penetration of the male organ, the penis, into the female 
organ. The slightest penetration is all that is necessary. In other words, 
if the male organ, the penis, is in the slightest inserted between the lips of 
the vagina that is aU that is necessary; it is not necessary that the male 
organ be Inserted into the vaginal canal (R. 442-3). 
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objection (R. 427). The court cautioned counsel that he 

should direct his remarks to the evidence and that the respon¬ 
sibility of the community had nothing to do with the case 
(R. 427). The colloquy between the court and counsel at this 
point is set out in the margin. 18 

Although it appeared clear at the time of trial what counsel 
was attempting to argue, it is even more clear in view of the 
light thrown upon the incident by the argument on the motion 
for a new trial. Counsel’s remarks at that time are set out in 
the margin. 14 

It is a fundamental rule of law that argument of counsel 
should be confined to the questions in issue and based upon the 

“ Argument on behalf of the Defendant. 

“Mr. Weeks. May it please Your Honor, and ladies and gentlemen of 
the jury: I am not going to address myself to the question of whether 
or not Holmes is guilty or not guilty of rape as charged. I think my able 
associate has gone into the technicalities—the legal technicalties—that are 
requisite in order for the Government to make out a case beyond a reason¬ 
able doubt. 

“I want to address myself to something that I think, frankly, is very 
important to all of us—to every person who sits in this courtroom—to every 
person, as a matter of fact, in our whole United States of America. I want 
to address myself, if you please, to this question of sociological factors: 
whether or not we—that is, the question of whether or not we—you and I— 
are not partially responsible for the vicious thing that happened in our 
community. 

“Mr. Conxiff. If the Court pleases- 

“The Coubt. I sustain the objection. That has nothing to do with the 
case. 

“Mr. Weeks. I submit. Your Honor- 

“The Court. Direct your remarks to the evidence. 

“Mr. Weeks. I take it Your Honor will not allow me to go into the 
immediate background, and so on? 

“The Court. What background? 

“Mr. Weeks. The man’s background. 

“The Court. Go ahead if you want to; but don’t blame the community 
for what happened. 

“Mr. Weeks. Your Honor, I think I can address myself to it. 

“The Court. I'am not going to allow you to. 

..“Mr, Weeks. Well, as you see, I-had something I wanted to say to you 
that I thought would be interesting, something- 

“Mr. Conuff. I object, if the Court please. 

“The Court. Sustained” (R. 426-428). 

14 Counsel argued in part as follows: 

“Mr. Weeks. Then I think Your Honor erred in refusing to allow me to 
say the things I had in mind to say to the jury relative to whether or not 
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evidence adduced at the trial. It is not proper for counsel to 
comment on evidence which was excluded by the court when 
offered at the trial, or to suggest the impression which the 
excluded evidence would have conveyed had it been admitted. 
These principles are so elementary as to require nothing but 
the citation of general authority (53 American Jurisprudence 
385). 

In the instant case, there was no evidence of appellant’s so¬ 
ciological background. Lucille Thompson, his “aunt,” was 
allowed to testify to the effect that appellant was born in North 
Carolina in October 1928 (R. 333). However, the court sus¬ 
tained an objection, by the government, to the evidence that 
appellant had had very little schooling, on the ground that it 
was not within the personal knowledge of the witness (R. 334). 
Appellant’s own testimony revealed that his parents had been 
deceased for years, and further that his own personal habits 
of cleanliness were very poor. Other than the foregoing, there 
was no attempt on the part of defense counsel to introduce 
evidence of appellant’s sociological background. Consequently, 
there was no basis in the evidence for the sociological argument 
which counsel was restrained from making to the jury. Fur¬ 
ther, there was no evidence that the community was in any 
way responsible. Since there was no such evidence the court 
properly limited the scope of the argument. 

Moreover, courts universally condemn arguments of counsel 
designed to incite the sympathies, passions, and prejudices of 
the jury. The trial court not only has a right, but it has a 
definite duty to prevent arguments based on social or class 
prejudices (53 American Jurisprudence 400). In the instant 
case counsel’s sole purpose in attempting to make an argument 

the community wasn’t partially responsible for the commission of this act 
Your Honor took the position that was ridiculous to suggest such a thing. 

“The Court. Did that have anything to do with the case? 

“Mr. Weeks. It did. I was going to show that this mao was from the 
backwoods of North Carolina; that everything he saw from the day he was 
born, up until the present time, it was ‘You can’t go in here, you are a black 
boy. You can’t do this; you can’t do that. Stay on this side of the fence.* 
That’s all he has ever known all his life. 

* * • * * 

“The Court. What has that got to do with raping a young girl” (R. 463-4). 
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in respect of the sociological factors in the case was obviously 
to incite sympathy on behalf of appellant. Such an argument 
had no bearing upon his guilt or innocence. 

In view of the foregoing, it is submitted, the trial court did 
not err in limiting defense counsel’s closing argument to the 
jury. 

ARGUMENT V 

No error was committed in respect of the unsigned written 

confession 

Appellant contends that the trial court erred in allowing the 
unsigned written confession to get to the jury. The short an¬ 
swer to this contention is that the unsigned written confession 
of appellant was not introduced in evidence nor was it read to 
the jury. The record so discloses. The unsigned written con¬ 
fession was merely identified as a government exhibit, which 
was necessary to be used in the subsequent examination of ap¬ 
pellant’s “aunt,” in the presence of whom he orally confessed; 
and the mechanical procedure in respect of how it was obtained 
was elicited by the testimony of police officers (R. 283-288). 
To this procedure, defense counsel expressly had “no objection” 
(R. 257). Moreover, defense counsel did not object to the sev¬ 
eral oral confessions of appellant as testified to by many wit¬ 
nesses. Consequently, even had the unsigned written confession 
been introduced in evidence and read to the jury, its effect would 
have been merely cumulative. 

In view of the foregoing, it appears clear that no error was 
committed by the trial court in respect of the unsigned written 
confession. 

CONCLUSION 

In view of the foregoing it is respectfully submitted, the con¬ 
viction should be affirmed. 

George Morris Fay, 

United States Attorney. 

John C. Conljff, Jr., 
Assistant United States Attorney. 

Stafford R. Grady, 

Assistant United States Attorney. 
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A. In the District Court of the United States for the District 

of Columbia 

(Holding a Criminal Court) 

Criminal No. 384r48 

United States of America 
vs. 

Theodore M. Holmes 

Filed June 5, 1948. Harry M. Hull,'Clerk. 

United States Court of Appeals for the District of Columbia. 
Filed June 15,1948. Joseph W. Stewart, Clerk. 

Notice of Appeal 

Comes now the defendant, Theodore M. Holmes at present 
incarcerated in the District Jail, by and through his attorney, 
Maurice R. Weeks, with offices' at 193111th Street NW., Wash¬ 
ington, District of Columbia, and gives this, his Notice of Ap¬ 
peal from this Court to the United States Court of Appeals for- 
the District of Columbia, from a Jury Verdict and sentence of 
death in the electric chair imposed on, to wit, the 28th day of 
May 1948, by this Court after a trial by Jury on a charge of 
carnal knowledge and after this Court overruled defendant’s 
Motion for a New Trial. 

(S) Maurice R. Weeks, 

Maurice R. Weeks, 

Attorney for Appellant, 

1931 11th Street NW., Adams 4068. 

service 

This is to certify that I personally served a copy of the Fore¬ 
going Notice of Appeals on George Morris Fay, Esq., United 
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States Attorney in and for the District of Columbia, this 5th 
day of June 1948. 

(S) Maurice R. Weeks. 
Maurice R. Weeks. 

Service acknowledged. 

(S) John C. Conliff, Jr. 

J. P. G. 

A true copy. 

Test: 

Harry M. Hull, 

Clerk. 

[seal] By Margaret L. Boswell, 

Deputy Clerk. 

B. Form of Clerk's Statement of Docket Entries To Be 
Forwarded Under Rule IV 

(To accompany duplicate notice of appeal to the United States 

Circuit Court of Appeals) 

United States Court of Appeals for the District of Columbia. 
Filed June 15,1948. Joseph W. Stewart, Clerk. 

District Court of the United States for the District of Columbia 

United States of America 
vs. 

1 Theodore M. Holmes 

1. Indictment for: Rape filed March 30, 1948. 

2. Arraignment: April 9,1948. 

3. Plea to indictment: Plea Not Guilty, April 9, 1948. 

4. 

5. Trial by jury: May 18,1948. 

6. Verdict or finding of guilt: Guilty as indicated with death 
sentence. May 20,194S. 

7. Judgment—(with terms of sentence): Sentenced to death 
by electrocution to take effect July 15, 1948. (Curran, J.) 
Entered May 28,1948. 

8. Notice of appeal filed: June 5, 1948. (Forma Pauperis 
Order filed June 11,1948.) 
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Date June 14,1948. 

Attest: 

Harry M. Hull, 

Clerk. 

By Margaret L. Boswell, 

Deputy Clerk. 

N. B.—This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as pro¬ 
vided in rules VII, VIII, and IX. 

C. In the District Court of the United States for the District 

of Columbia 

Criminal No. 3S4-4S 

United States 
vs. 

Theodore M. Holmes 

Filed June 11, 1948. Harry M. Hull, Clerk. 

United States Court of Appeals for the District of Columbia. 
Filed June 15,1948. Joseph W. Stewart, Clerk. 

affidavit in support of application for leave to proceed 
without prepayment of costs 

I, Theodore M. Holmes, being first duly sworn according to 
law. depose and say that I am the defendant in the above- 
entitled cause, and, in support of my application for leave to 
proceed in said cause without being required to prepay fees 
or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs 
of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
suit or action. 

5. That I was convicted on, to wit, the 20th day of May, 1948,* 
by a jury, of the Commission of Carnal Knowledge and on, to 
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wit, the 28th day of May 1948, was sentenced to death; that it 
is my desire to appeal from this Court to the United States 
Court of Appeals for the District of Columbia. 

(S) Theodore Holmes. 

' Theodore M. Holmes. 

Subscribed and sworn to before me this 11th day of June 1948 
[seal] (S) George E. Stokes, 

Notary Public, D. C. 

Let the defendant proceed on appeal without prepayment 
of costs. 

( S ) Edward M. Curran, 

Justice. 

A true copy. 

Test: 

Harry M. Hull, 

Clerk. 

By Margaret L. Boswell, 

Deputy Clerk. 

In the District Court of the United States for the District of 

Columbia 

# i 

Criminal No. 384r-4S 

United States of America vs. Theodore M. Holmes, 

DEFENDANT 

Filed July 13, 1948. Harry M. Hull, Clerk. 

Transcript of Proceedings 

Washington, D. C., 
Tuesday, May 18, 1948. 


1 The above-entitled action came on for trial before 

the Honorable Edward M. Curran. Associate Justice, 
and a jury, at 10 o’clock a. m. 

Appearances: On behalf of the United States: John C. Con- 
liff, Jr., and Sidney S. Sachs, Assistant United States Attorneys. 
On behalf of the Defendant: Maurice R. Weeks and Wesley 
Williams. 
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16 Opening Statement on Behalf of the United 

States 

By John C. Conliff, Jr. 

Mr. Conliff. May it please the Court, and ladies and gentle¬ 
men of the jury: 

In support of the indictment in this case, charging this de¬ 
fendant with the crime of rape, the Government will show 
you by competent testimony that the complaining witness, 
Sally Hilton, is a little girl nine years of age. 

On the 18th of March 1948, she went out in front of her home 
to play while she was waiting for her father to come home for 
supper. Her mother saw her outside; she was playing with 
a couple of little boys. The house where she was playing in 
front of is located on Morris Place Northeast; 2601 is the ad¬ 
dress. Morris Place Northeast is in the vicinity of the Na¬ 
tional Arboretum. It is close to 28th and M Streets Northeast. 

The Government will show you that it is very deserted; 
that right to the side and back of the house there are dense 
woods and underbrush, and back of the house in this 

17 dense woods and underbrush it is impossible to see any 
habitation nearby. 

The Government will show you that while this little girl was 
out in front of her house, around 5:30 o’clock in the afternoon 
of March 18, she was approached by the defendant who asked 
in what direction the City of Washington was. She pointed 
in the direction of the golf course which was in the way that 
the downtown section is, and the defendant thanked her and 
gave her a stick of chewing gum. The defendant then grabbed 
her suddenly—there was no one around. He held his hand 
over her mouth and he took her down a path on a hill located 
in back of the house, where there was a spring. When he got 
her down by the spring, he took off her panties. He struck her 
several times with his fist and he exposed himself and had 
relations with her. 

He beat her into unconsciousness and she remained uncon¬ 
scious for some little time, when she found herself up the hill 
from where the spring was located, still in a dense part of the 
woods, and at that time the defendant tore all of her clothes off 
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of her with the exception of her shoes and her socks, and he at 
that time beat her in the face, and he not only beat her with his 
fists but he beat her with his thumbs extended so that his 
thumbs went into her eyes. 

The Government will further show you that he kicked 
her; he kicked her around the hips and she became 
unconscious. 

18 The Government will show you that sometime later 
she regained consciousness; she tried to stand up and 

she found that her leg was broken. She tried to crawl up the 
hill toward her home and she again became unconscious. 

The Government will show you that she did not know any¬ 
thing until several days later when she came to in Gallinger 
Hospital in this city. 

Incidentally, all of these locations I have mentioned are 
within the District of Columbia. 

The Government will further show you that shortly after 
5:30 Sally Hilton’s mother missed her and she looked around 
and she couldn't find her and she notified the police. The police 
sent a scout car to the scene with two officers in it. She made 
a report to the officers. The officers searched around and they 
could not find her and they turned in a lookout for the little 
girl. 

The Government will further show you that a next-door 
neighbor, Mr. Marion, who is also the uncle of the little girl, 
Bill Marion, started looking for the little girl all in that vicinity, 
down toward the river. Also another neighbor, a Mr. Short, 
participated in looking for the little girl. 

The Government will further show you that just around 
5:30 a next-door neighbor by the name of Archie Windsor and 
his wife left their house next door to where the little girl lives, 
and they started down Morris Street, and were turning 

19 into 28th when they saw a man, a colored man, running 
and Mrs. Windsor noticed that he had on Army trousers 

with large pockets and had on a blue sweater. They paid no 
particular attention to him other than he was running in the 
direction of the little girl’s house. 

Mr. and Mrs. Windsor proceeded about their business, took 
a ride and stopped by the store, and as they got down to the 



corner of 28th and M Streets they noticed a truck being un¬ 
loaded by two men; the ashes were being unloaded and being 
thrown on the road which was quite muddy and was in process 
of being constructed. 

The Government will further show you that when Mr. and 
Mrs. Windsor arrived home sometime later, sometime between 
a half hour and an hour, they found that the little girl was 
being searched for and Mr. Windsor participated in the search. 

Finally, sometime close to S o’clock, Mr. Windsor was back 
in these woods near the fence where the arboretum is located 
back there and he came across the little girl’s body; it was cov¬ 
ered with blood and she was unconscious and he called for 
assistance. 

The Government will show you that Bill Marion and Mr. 
Short answered the call. They picked up the little girl and 
took her to Gallinger Hospital. 

The Government will further show you that when she ar¬ 
rived at Gallinger Hospital she was examined. She was 
20 given a physical examination. It was determined that 
a leg had been broken; that she had bruises and con¬ 
tusions over her body and a genital examination was made. 

The Government will show you by medical testimony that 
the girl’s hymen had been torn and that her private organs had 
been bruised and there were certain abrasions on them, and 
that she remained in an unconscious condition for many days. 

The Government will further show you that she was kept 
under an oxygen tent until six days after she was taken to the 
hospital. She could not be fed normally; she had to be fed 
through her veins. 

The Government will further show you that this defendant 
went to the vicinity of where this house is located, where the 
little girl was playing; that he went with certain other men to 
help unload ashes on the street, on the intersection of 28th and 
M Streets. That while at 28th and M Streets he became in¬ 
volved in an altercation with one of the men on the truck. He 
left the truck and he ran in the direction of where he was seen 
by Mr. and Mrs. Windsor, running toward the direction of the 
little girl’s house. 
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The Government will further show you that this defendant 
received a letter from a clinic at Freedmen’s Hospital either on 
the same day or on the morning preceding the day, addressed 
to him. The Government will further show you that this 
letter was found at the scene of the crime. 

21 The Government will further show you that the de¬ 
fendant lost his hat at the scene of the crime, which was 

found. 

If the Government shows you that this defendant raped this 
little girl we will expect a verdict of guilty with the death 
penalty, at the proper time. 

Mr. Weeks. We will reserve at this time, if Your Honor 
please, but I would like to approach the bench, if I may. 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury:) 

Mr. Weeks. The question has arisen now with respect to ob¬ 
taining the transcript every day. In a case of this kind we feel 
we should have it. I have prepared an affidavit in forma pau¬ 
peris, and I don’t know whether it is suitable but I want Your 
Honor to take a look at it. 

The Court. Very well; we will proceed now and you make 
the proper petition or motion later on today. 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceedings were had in open court:) 
Mr. Conliff. Call Mrs. Hill. 

Thereupon Helen Marion Hill was called as a witness by 
the United States and, being first fully sworn, was examined 
and testified as follows: 

Direct examination by Mr. Conliff : 

Q. Will you state your full name, please? 

22 A. Helen Marion Hill. 

Q. And you live at 2601 Morris Place Northeast? 

A. That is right. 

Q. And is that address within the District of Columbia, Mrs. 
Hill? 

A. Yes, sir. 

Q. Have you a daughter, Mrs. Hill? 

A. Yes, sir. 


39 


Q. How old is she? 

A. Nine. 

Q. And what is her name? 

A. Sally Irene Hilton. 

Q. Mrs. Hill, you will have to keep your voice up and speak 
so His Honor and counsel and each and every member of the 
jury can hear everything that you say. 

When was your daughter born? 

A. February 27, 1939. 

* * * # * 

23 Mr. Conliff. If the Court please, may this birth cer¬ 
tificate for Barbara Rosemay Hilton be admitted in evi¬ 
dence? I understand counsel has no objection. 

The Court. You are the mother of the girl? 

The Witness. Yes, sir. 

The Court. And what do you want to introduce that for? 
Certainly there is no better proof than the mother. 

Mr. Conliff. That is true, but I thought I would have the 
formal record. 

The Court. All right, if you wish it. 

# * * # * 

Q. Directing your attention, Mrs. Hill, to the afternoon of 
March 18 of this year, were you home? 

A. Yes, sir. 

Q. Was Sally home? 

A. Yes, sir. 

24 Q. Did Sally at any time that afternoon go outside 
the house? 

A. I let her go out about 5:30, out in front, to wait for Mr. 
Hill. 

Q. What was her physical condition when she went out? 

A. She wasn’t feeling very well and I had given her several 
enemas prior to going to Children’s Hospital the next day for 
treatment for bowel obstruction, and that’s why I kept her in 
so long. 

Q. After she went outside at 5: 30 in the afternoon did you 
see her again? 

A. About five or ten minutes later; she was sitting right out 
front on the wall, because Mr. Hill comes in about ten minutes 
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of 6, and she likes to wait there for him. She was there and I 
didn’t pay any more attention to it. 

Q. What was the next time you saw her out in front of your 
house? 

A. Just about that time; about ten minutes later I glanced 
out the front door. 

Q. Did you go to look for her any time subsequent to that? 
A. Not before then. 

Q. When did you call her? 

A. It was near ten minutes of when my kid brother said she 
wasn’t out front and said I had better go look for 

25 her because she had a habit of wandering about a block 
away where a vacant house was; and I couldn’t find her 

and no one knew where she was and I went down there and 
called and called and I still couldn’t find her. 

Q. How many houses are located near you in that neighbor¬ 
hood? 

A. Six. 

Q. How far away are they from you? 

A. There is one attached to the house and then two yards 
and two attached together right there, and then about a block 
away there is a pottery plant and two more houses. 

Q. I will show you a picture. 

A. This is my house right here [indicating], the end one. 

Q. Will you indicate it to His Honor and the jury, please? 

A. This end one right here [indicating]. 

Q. Is that the stone wall you say you saw Sally on? 

A. Yes. 

Mr. Conliff. May this be marked “Government’s Exhibit 
2,” please? 

(Photograph marked “Government’s Exhibit 2” for identi¬ 
fication.) 

By Mr. Conliff: 

Q. What did you do after you went around the neighborhood 
and could not find Sally? 

26 A. I came back and told Mother that I couldn’t find 
her anywhere. I said, “I am going down back and 

look- 
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Mr. Weeks. Your Honor, all this testimony about her talk¬ 
ing to persons, I object. 

The Court. She may testify that she did in fact talk to 
certain people but, of course, cannot give the conversation. 

The Witness. I just mentioned I was going down further. 

By Mr. Conliff: 

Q. Don’t say what you mentioned. Did you look for her 
then? 

A. Yes; I went back down looking for her and down to M 
Street. 

Q. Did you notify the police? 

A. About 6:301 called No. 9. 

Q. And did the police respond? 

A. Yes; about ten or fifteen minutes later they came out. 

Q. What did they do, if anything? 

A. They came out and took a description of her and told 
me not to worry about her- 

Q. Don’t tell us what they told you. Did you give the police 
a description of her? 

A. Yes. 

Q. Then what occurred, if anything? 

A. I just went looking further for her and went up to 
27 the apartments where the other children are. 

Q. How far is that located from your house? 

A. 21st is the end of it; it is about there blocks. 

Q. Then was anyone else looking for her besides you? 

A. There was quite a few; yes. 

Q. Who? 

A. My kid brother- 

Q. What is his name? 

A. Joseph Marion; he took my husband’s car to look for her, 
and Mr. Short and Mr. Windsor and the Caine boys, they were 
all looking for her in the vicinity down near the river because 
we had been told she was seen down that way. 

Q. Did you stay around your house? 

A. No; I didn’t. 

Q. Where did you go? 
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A. About ten minutes of 7 my mother and I went up to 
this child’s house at 17th and Lang Place because she was the 
child that had seen Sally going down toward the river, and we 
went up to see if we could get some idea of whether she had 
seen her or not. 

Q. Did you see Sally again that evening? 

A. No; I didn’t see her again that evening. 

Q. Did you go anywhere else after you went to this other 
house? 

A. Mother and I were on our way back and my 

28 i brother came up in the car about 8 o’clock and he picked 

us up and said- 

Q. Don’t tell us what he said, but what did you do? 

A. We went to my sister’s that lives just a few blocks from 
Gallinger Hospital. 

Q. Did you go to the hospital? 

A. I called Mrs. Windsor and she said go to Gallinger Hos¬ 
pital and I went right to Gallinger Hospital. 

Q. Did you see your daughter? 

A. No. 

Q. Why not? 

A. The doctor thought it best that I didn’t. 

Q. What day of the week was the 18th? 

A. Thursday. 

Q. And what time did you arrive at the hospital? 

A. About a little after 8. 

Q. And when did you see your daughter? 

A. I saw her for a few minutes Tuesday night. 

Q. Did you try to see her on Friday? 

A. I was there every day. 

Q. Friday, Saturday, Sunday, and Monday? 

A. Every day. 

Q. Were you permitted to see her between Friday night and 
Tuesday? 

A. No; I wasn’t. 

Q. What was her condition during that time, if you 
know? 

29 A. Very critical. 

Q. What time did you see her on Tuesday? 
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A. I went in and saw her for about five minutes, oh, I would 
say about 9 o'clock that night. 

Q. And what was her condition at that time? 

A. She didn't know me; she was asleep and she didn't know 
me at all. She was very bad off; her mouth was so badly 
swollen and her eyes were so badly swollen and she was in a 
cast. She just looked horrible. 

Q. Were you able to talk to her that Tuesday night? 

A. No, sir. 

Q. When did you see her again? 

A. She regained consciousness the next afternoon and the 
doctor called me and said she was asking for me, about 3 
o’clock that evening; I went right there and stayed a few min¬ 
utes. She rallied up; she couldn't see me but she knew’ I was 
there. 

Q. Why couldn't she see you? 

A. Because her eyes were so badly closed; they were beaten 
closed; she could see me a little bit out of her left eye but not 
much. 

Q. Did you talk to her at that time? 

A. Yes; I did, off and on. 

Q. Do you know what treatment, if any, she was receiving 
prior to that Wednesday morning? 

30 A. Getting blood transfusions and being fed intra¬ 
venously, that is through her legs; they were feeding 
her through her feet when I was there, and she was getting 
sulphanilamide shots and penicillin shots and they had s'itched 
her ear, and her eyes were being treated and her mouth was 
being treated. She was in oxygen when I saw her Tuesday 
night. 

Q. What do you mean “she was in oxygen”? 

A. She was in an oxygen tent. 

Q. When did she leave the hospital? 

A. March 31. 

Q. Where did she go after she left the hospital? 

A. I took her home. 

Q. Is she receiving any treatment now? 

A. Yes; she is. She is going to an eye specialist. She is 
losing the vision in her right eye, and her ear is bad. 
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Yesterday I took her to the bone doctor; he removed the 
cast last Wednesday but she can’t walk and I have to take 
her Mondays, Wednesdays, and Fridays at 9:30 for a special 
thereapy treatment for paralyzed muscles in her feet. 

Q. How was Sally dressed on March IS, Mrs. Hill, when she 
went outside? 

A. Brown Oxfords and blue socks and pink panties and white 
undershirt and white slip and blue print dress; it is not exactly 
cotton; has a little ruffle around there and she had a blue snow 
suit jacket on; didn’t have any hat. 

31 Q. Showing you this, what is it? 

A. That is her dress. 

Q. Was that the dress she was wearing on the evening? 

A. That is the dress I put on her. She wore it to school 
that day. 

***** 

34 Thereupon Louis Girard was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff : 

Q. Your name, sir, is Louis Girard? 

A. It is. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. I am. 

Q. Attached to what precinct? 

A. No. 9. 

Q. Officer Girard, directing your attention to the late after¬ 
noon or early evening of March 18 of this year, were you on 
duty? 

A. I was. 

Q. Did you have occasion to go to Morris Place Northeast, 
the 2600 block? 

35 A. I did. 

Q. What w^as the occasion of your going there? 

A. I was on duty in a radio scout car, and I received a radio 
call to proceed to 2601 Morris Place Northeast. 

Q. Was anyone with you in that car? 

A. Yes; Officer Dameron. 
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Q. Warren Dameron? 

A. Yes. 

Q. He is here today? 

A. He is. 

Q. Did you go to the 2600 block of Morris Place Northeast, 
sir? 

A. I did go. 

Q. What did you do when you arrived there? 

A. I went to the door, and Mrs. Hill admitted me into the 
house and explained to me that her daughter- 

Q. Don’t tell us what she said, sir. 

A. Yes. 

Q. Did you get a description of anyone? 

A. I did. 

Q. Of whom? 

A. A young girl was missing. 

Q. What was her name? 

A. Sally Hilton. 

36 Q. So what did you do? What happened after you re¬ 
ceived this information? 

A. I wrote all this down in my notebook and got a descrip¬ 
tion of the child and searched the neighborhood for the child. 

Q. What time did you arrive at the little girl’s house? 

A. About 6:45 in the afternoon. 

Q. After you wrote this description down in your notebook, 
what did you do? 

A. I did search the neighborhood for the child. 

Q. Did you do anything? Did you find her? 

A. I didn’t find her. In about 5 minutes later I sent out 
a radio lookout for the girl. 

Q. Did the lookout contain a description? 

A. It did. 

Q. Where did you look, sir, when you were looking for the 
little girl? 

A. I looked toward the east—that is, in the eastward di¬ 
rection from 2601 Morris Place. I searched a vacant house 
on Morris Place. 

Q. Did you go into any of the woods nearby? 

A. I did—that is, at the east end of Morris Place. 
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Q. Which is the east end? Is that toward 28th Street, or 
in the opposite direction from 28th Street? 

A. Beyond 28th Street. 

37 Q. Did you go back of the house? Did you go where 
a spring is located with reference to that house? 

A. No; I didn’t. 

Q. You didn’t see any spring during your search that day? 
A. Later that night. 

Q. Not at that time? 

A. At that time; no. I didn’t know that there was a spring 
at that time. 

Q. You didn’t go in that vicinity? 

A. No; I didn’t. 

Mr. Conliff. You may examine. 

Mr. Weeks. No questions. 

The Court. Step down. 

(The witness left the stand.) 

Mr. Conliff. Mr. Windsor. 

Thereupon Archie Windsor was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name, sir, is Archie Windsor? 

A. Yes, sir. 

Q. A-r-c-h-i-e? 

38 A. Yes. 

Q. W-i-n-d-s-o-r? 

A. Yes, sir. 

Q. You live at 2603 Morris Place Northeast? 

A. Yes, sir. 

Q. Where, sir, is 2603 Morris Place Northeast, with respect 
to the house where Sally Hilton lives? 

A. Well, back of 28th and M- 

Q. No. How far is your house from where Mrs. Hill and 
Sally live? 

A. Right next door. Next door neighbor. 

Q. Could you describe, sir, just what section of the city that 
is in? What streets are nearby that are fairly traveled? 
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A. Well, this M Street is fairly traveled. Maryland Ave¬ 
nue cuts in- 

By the Court: 

Q. M Street Northeast? 

A. Northeast; yes, sir. 

Q. And Maryland Avenue Northeast? 

A. Yes, sir. 

Q. In the District of Columbia? 

A. Yes, sir. 

By Mr. Conliff: 

Q. Are there any other houses or were there any other 

39 houses occupied by anyone near where your house is 
on March 18 of this year? 

A. Yes, sir; there was one more. 

Q. Where is that house located? 

A. 2605 Morris Place, on the other side from where I live. 
Q. Are those three houses toward the right? 

A. There are four there, but one has been vacant for some 
time. 

Q. Where is the next nearest house that was occupied by 
anyone at that time? 

A. About 23rd and M Street. 

Q. How far is that away from this group of three houses 
you have just described? 

A. I will say three blocks away—three city blocks. 

Q. Would you say that there was a house any closer than 
three blocks from where you live? 

A. No. 

Q. Now, Mr. Windsor, directing your attention to the after¬ 
noon of March 18 of this year, did you happen to be home 
around 5 or 6 o’clock? 

9. I was home around 5:30. 

Q. At 5:30 were you inside your house or outside? 

A. I was outside, waiting to take my wife for a little 
drive. 

40 Q. Did you see anyone around while you were out¬ 
side around 5:30? 

812073—48-4 
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A. Well, I saw Sally with two or three little boys playing out 
front. 

Q. Were there any adults around? 

A. Any -what? 

Q. Any adults? Any grown people? 

A. No; no grown people around then. 

Q. Did you take your wife somewhere? 

A. Yes. We took a little ride down through the country. 

Q. What time did you leave Morris Place? 

A. Approximately 5:30; maybe a little later. 

Q. After you left, did you see anyone? 

A. Yes. We had gone about 250 feet down Morris Place, 
and there came a colored fellow running around the comer 
of a brick pottery there. 

Q. Running around the corner, sir, of what street? I under¬ 
stood you to say you were on Morris Place. 

A. He came up 2Sth Street and made a left-hand turn into 
Morris. 

Q. Did you observe anything about him other than that he 
was running and that he was colored? 

A. Well, I thought he was going to run into the side of the 
car. He got alongside the car, and he grabbed his left 
41 side like he was hurt or had been running a long time. 

Q. Did you actually see him running on Morris 

Street? 

A. Yes, sir. He was running past my car. 

Q. Was he running in the direction of- 

Mr. Weeks. Your Honor, I am going to object to the lead¬ 
ing questions. I submit that the proper question should be, 
“In which direction vras he running?” 

Mr. Coxliff. I was going to put it in the alternative. There 
could be only two directions in which he could run. 

By Mr. Conliff: 

Q. In which direction was he running? Toward your house 
or away from your house? 

A. Toward my house. 

Q. Where did you go then, sir, after you got to the intersec¬ 
tion of 28th Street and Morris Place? 
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A. Well, I made a right-hand turn down 28th Street a short 
half block and made another right-hand turn on 28th Street— 
28th and M Street. 

Q. Did you observe anything at 28th and M? 

A. Yes; a truck. I could hear noise from somebody raking 
trash out. 

Q. Did you observe anyone on this truck? 

A. Yes; I think it was two men. 

Q. How far was this truck from your house, would you 
say? 

42 A. From my house? 

Q. Yes. 

A. I will say not quite two blocks. 

Q. What did you do after you saw this truck with the two 
men on it? 

A. Well, it worried me for a little while, on account of the 

colored fellow running around the corner. I told my wife- 

Q. Don’t say what you said. WTiat did you do then? 

A. Well, we went riding out through Maryland and came 
back about 6:30—approximately 6:30. 

Q. What were the lighting conditions when you saw this 
man running? That is, was it still light, or was it dark? 

A. Still light. 

Q. Twlight? 

A. Yes; still light. 

Q. Was it light or dark when you arrived back at your house? 
A. It was still light when we arrived back. 

Q. What did you do when you got back to your house, sir? 
A. Well, I pulled in the yard. Bill Hill was on the front 
porch. 

By the Court: 

Q. Who was? 

A. Bill Hill. That is Sally Hilton’s stepfather. 

43 Q. He was on the front porch? 

A. Yes, sir. 

By Mr. Conliff: 

Q. Is that Mrs. Hill’s husband? 

A. Yes, sir. 
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Q. Did you notice anyone else around? 

A: No. He was the only one on the porch. 

Q. Did you have a conversation with him? 

A. No. We pulled up in the driveway, and my wife said, 
“I think Bill-” 

Q. Don’t say what she said. Did you have a conversation 
with anyone? 

A. I didn’t; no. 

Q. What did your wife do, if anything? Did you see her 
do anything? Did she talk to anyone? 

A. Yes. She went around and talked to Bill Hill. She 
called Bill Hill, rather. 

Q. After she talked to Bill Hill, did she talk to you? 

A. Yes. 

Q. WTiat did you do then, sir? 

A. Well, she came around and told me- 

Q. Don’t say what she told you, sir; that is not admissible. 
As a result of anything she said to you, what did you do? Did 
you do anything? 

A. Yes. Two former neighbors arrived. In about 
44 15 minutes they left—about 10 of 7—so I decided to go 

around to see Jim Short, to help him look for Sally. 

Q. Did anyone else help you other than Mr. Short? 

A. Yes; William Marion. 

Q. Where did you go when you were looking for Sally? 

A. Well, we went on down the fence line in a westerly di¬ 
rection. - . 

Q. What fence line is that? 

A. That is along the National Arboretum grounds. 

Qi How far is that fence line away from your house? 

A. Approximately a hundred feet. 

Q. In what direction did you go along that fence line? 

A. Easterly direction, I guess—northeast. 

Q. Which direction is easterly with respect to any of the 
land marks around there? 

A. I think Morris Place is north. 

Q. Are you aware of any spring in that vicinity? 

A. Yes. 

Q. In which direction is that spring from Mrs. Hill’s house? 
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A. West. I 

Q. In what direction is 28th Street with respect to Mrs. 

Hill’s house? 

A. I will say east. 

Q. I believe you testified you searched along the 

45 eastern part of this fence? 

A. That is right. 

Q. Did you search along the western portion of it at that 
time? 

A. Not at that time; no, sir. 

Q. How far down the fence did you go, sir? 

A. You mean the first time? 

Q. Yes. 

I 

A. Well, we went down about 28th Street, searched all around 
about the vacant house there, the old brick pottery, searched 
all around there, and down all the way to the river. 

Q. What did you do when you got to the river? 

A. We separated. We could still see flares there from this 
flashlight at different times. We all searched in different places. 

Q. Tell us just what you did then, sir. 

A. We kept on looking. Finally everybody decided to give 
up looking; the little girl wasn’t down there. 

Q. What time did you decide to give up? 

A. I would say 7: 30. 

Q. What did you do then? 

A. So then we decided to come on back, so William Marion 
and I—we walked up the fence line, kept watching—we went 
on down the river, we went on down M Street, we walked up 
the fence line, and Mr. Short—he came back with Joseph 

46 Marion—that is Sally’s other uncle—his feet were sore— 

kind of tired- 

Q. Did you search any more after you got back from the 
house? 

. A. Yes, sir. I got back to the house about quarter of 8, I 
guess, and a boy said he thought something happened to that 4 

little girl. I noticed- 

Q. Sir, anything anyone said to you is not admissible in evi¬ 
dence. Just what you actually did yourself, sir, or what you 
said to anyone else. j 
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By the Court: 

Q. Did you find the girl? 

A. Yes. sir. 

Q. Tell us about it. Where did you find her? 

A. Well, down the western fence line. 

By Mr. Conliff : 

Q. What time was that? 

A. I judge about 5 or 10 minutes of 8. 

Q. Was it dark or light? 

A. It was real dark. 

Q. Did you have any lighting equipment with you? 

A. Yes, sir; I had a flashlight. 

Q. Was anyone else with you while you were conducting this 
search west of the fence? 

A. Yes ; I could see somebody else playing the flash- 
47 light on another path, the spring path. 

Q. Where did you find the little girl? 

A. I guess I had gone about 300 feet, when I saw something 
lying down beside the fence. It looked like a red dog lying 
there. I kept walking, playing the flashlight on it, and I got 
within 2 feet of it before I saw it was a human being all caked 
with mud. 

So I shouted. “Jim! Jim!” 

So Sally’s uncle came running through the brush. He was 
the one playing the flashlight. 

Q. What is Jim’s last name? 

A. Jim Short. 

Q. Is he here today? 

A. Yes, sir. 

Q. What happened? Did Mr. Short come up to the scene? 

A. No; Mr. Marion did—William Marion. 

Q. What happened when Mr. Marion arrived there? 

A. When I shouted for “Jim! Jim!” the little girl—she 
turned her head to the right a little bit. Then I saw her face 
all caked with blood. 

Q. How was she dressed when you saw her there? 

A. She was naked. 

Q. Was the ground wet or dry? 
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A. I think the ground was right dry. 

Q. What did you do then, sir? 

48 A. So when I shouted for Jim, William Marion—he 
came through, and he grabbed her in his arms, and we 

both ran up to the house. 

Q. Was she conscious? 

A. Yes; she groaned when he picked her up. 

Q. Did she say any thing? 

A. I didn’t hear her say a thing; no, sir. 

Q. Showing you a picture, sir, would you look at that a 
minute? Can you identify that, sir? 

A. Yes, sir. 

Q. What is that, sir? 

A. That is where the little girl was found, in front of that 
stick. 

Q. In front of what? 

A. In front of that white stick. William Marion dropped 
that stick where he found the little girl. 

Q. Is that the fence you have described? 

A. Yes, sir. 

Mr. Weeks. No objection. 

Mr. Conliff. May this be marked as “Government Exhibit 
8” for identification, if the Court please? 

The Court. Very well. 

(The picture referred to was marked as “Government Ex¬ 
hibit 8” for identification.) 

By Mr. Conliff: 

49 Q. Would you indicate to His Honor, please, and 
also to the jury, as you indicated to me, just where the 

little girl was found? Point so that the Judge may see it. 

A. Right about here, 20 feet above- 

By the Court: 

Q. Show the jury. 

A. There is a ravine here [indicating]. Twenty feet up the 
ravine, laying possibly 12 inches from the fence. 

« 

By Mr. Conliff: 

Q. From where you found the little girl, sir, are there any 
houses visible, if you know? 
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A. No. No, sir; it is down in the bottom. 

Q. Did you notice anything about the little girl other than 
that she had blood on her face and her body was full of mud? 

A. No, sir; I didn't. She was so muddy", I couldn't see. 

Q. What happened when you got to the house? I think 
you said Mr. Marion carried her? 

A. Yes, sir. 

Q. What happened then? 

A. Mr. Marion tried to get his wife’s car, but she had gone 
out with it. and the mother-in-law’s car was setting in the 
garage, but no keys in that. 

So he said, “Mr. Windsor,” he said, ”111 have to drive 
50 your car to the hospital.” 

Q. Did anyone go with him? 

A. Mr. Short went with him. 

Q. Where did Mr. Short sit? 

A. He sat in the back. 

Q. Who had the little girl? 

A. Mrs. Short held the little girl in the back seat. 

• * • * « 

59 Thereupon Eva M. Windsor was called as a witness 
and, being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Would you state your full name, please, Mrs. 

60 Windsor? 

A. Eva M. Windsor. 

Q. You are the wife of Mr. Archie Windsor, who has just 
testified? 

A. That is right. 

Q. You live at 2603 Morris Place, Northeast? 

A. That is right. 

Q. Mrs. Windsor, directing your attention to the late after¬ 
noon or early evening of March 18 of this year, were you home 
until 5:30? 

Q. Did you go anywhere at that time? 

A. Yes; we went out at 5:30. 

Q. Who went out? 

A. Mr. Windsor, the little girl, and I went out in the car. 
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Q. Do you know Sally Hilton? 

A. Yes. 

Q. Did you see her that afternoon? 

A. She was out front when I went upstairs to get my coat, 
before I went out. She was out front. 

Q. Was anyone with her? 

A. There was some little boys out front there. 

Q. Where did you go after you left home? 

A. We went down Morris Place. We went out for a 
ride. 

61 Q. Did you see anyone after you left your house? 

A. Yes. 

Q. Whom did you see? 

A. I saw a colored fellow running up the road right after 
we left the house. We went down Morris Place a ways, and 
at that time a colored fellow came running up the road. 

Q. What direction was he running in? 

A. Running toward our houses as we was going out. 

Q. Did you see how that man was dressed? 

A. He had a Navy blue sweater on and khaki pants—dark 
khaki pants. 

Q. Was there anything unusual about him when you observed 
him? 

A. Well, he was running, and as he got opposite our car, 
he done like that—grabbed his heart, like he had been running 
fast. 

Q. Was your car moving at the time? 

A. Yes. 

Q. Did you observe his face? 

A. No; I couldn’t. 

Q. Did you say anything to him, or did he say anything to 
you? 

A. No. 

Q. Then, where did you go after you saw him? 

A. Then we made the turn. Right after we passed 

62 him, we made the turn and went down the road, I guess, 
just about half a minute ride down the road, and we 

saw a truck at the corner of 28th and M Streets, and there was 
a couple of colored fellows- 
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Q. Was that 28th and M Streets Northeast? 

A. That is right, northeast; and there was two colored fel¬ 
lows there, unloading a truck, shoveling something off the truck, 
and then we went out for—rode around a little while, stopped 
by the store, got some bread and milk, and came on back home. 

Q. Did you say anything to the two men on the truck? 

A. No. 

Q. Did they say anything to you? 

A. No. 

Q. Do you know what they were unloading? 

A. No; I don't. 

Q. Where were they unloading it? 

A. Right there at the end of 28th and M. There is—down 
further there is a dump. They hadn’t gone down that far, 
because there was a cable stretched across. 

Q. Where were they unloading this stuff, whatever they were 
unloading? 

A. Loading it on to the road. 

Q. What time did you arrive home? 

A. Six—around 6:30. 

63 Q. W~as it light or dark when you arrived home? 

A. It was light. 

Q. What did you do after you got home? 

A. As we pulled in the yard. Mr. Hill was on the front porch. 

Q. Don't say what you said, but what did you do as a result 
of anything he said? 

A. I didn’t hear what he said; I just saw his mouth moving; 
because the motor of the car was making a noise. 

Q. Did you go over and talk to him? 

A. Then I got out of the car, went around there, and he had 
gone in the house, and Mrs. Hill came out the door, and then 
she asked me had we seen Sally. 

Q. Did you ever see Sally again that evening? 

A. No. 

Q. Did you see Bill Marion that evening? 

A. That evening? 

Q. Yes. 

A. No; I didn’t see him. I didn’t see any of them that 
night. 
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Q. Any of them? 

A. Any of them that night? 

Q. That is what I meant when I said did you see Sally again 
that evening? 

A. Oh, yes; that night when they brought her in the 
64 yard. 

Q. What time? 

A. That was around, approximately, 8 o'clock. 

Q. Did you look at her at that time? 

A. It was dark in the yard, and I heard William holler for 
his uncle for Jim and I run out the door, and I saw Sally 
in his arms. She was in Jim Short’s arms. 

Q. What, if anything, did you do then? 

A. W ell. then, I went to his house, and I asked him was she 
alive, and he said, “Yes, Mrs. Windsor; she is breathing.” 

Q. Don't tell us what anyone told you; just tell us what you 
did. Did you do anything? 

A. I went upstairs and got a blanket and put it around the 
child. 

Q. Did you go anywhere with her, or did anyone take her 
away? 

A. No—Jim and William Marion took her in the car. 

Q. Whose car? 

A. Mr. Windsor’s car. 

Q. At the time you saw Sally in Mr. Short’s arms, was she 
conscious or not? Do you know? 

A. No; she didn’t seem to be conscious. 

***** 

6/ Thereupon James Short was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name, sir, is James 0. Short? 

68 A. Yes,, sir. 

Q. You live at 2601 Morris Place Northeast? 

A. Yes, sir. 

Q. Are you related to Sally? 

A. Great uncle. 

Q. Do you live in the same house with her? 

A. Yes, sir. 
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Q. Directing your attention to March 18 of this year, did 
you see Sally in the afternoon? 

A. When I came home from work, she was in the house. 

Q. What time was that? 

A. I would say about 5:30. 

Q. Did she go out of the house, to your knowledge? 

A. I think she went out to wait for her stepdaddy to come 
home. 

Q. Did you see her outside? 

A. No, sir; I didn’t. 

Q. Did anything occur later that was unusual? 

A. Yes. When I went to look for the baby. When they 
found she wasn’t there, I went looking for her. 

Q. What time did you start looking for her? 

A. I will say around 6, or a little before. 

Q. Did anyone help you look for her? 

A. Sir? 

Q. Did anyone go with you while you were looking 
69 for her? 

A. No; not the first time. 

Q. Where did you look? 

A. I looked down toward the branch, around that neighbor¬ 
hood. east of the house. 

Q. You know, sir, where 28th Street is in respect to the 
house? 

A. Yes. 

Q. Is 28th Street east or west of the house? 

A. East. 

Q. You went in the direction of the 28th Street? 

A. Yes, sir. 

Q. Where did you go after you went in that direction? 

A. I went right on down to the branch. 

Q. What do you mean by the branch? 

A. The Eastern Branch. 

Q. Of the Potomac River? 

A. Yes; Eastern Branch of the Potomac River. 

Q. Did you find her? 

A. No, sir; I didn’t. 

Q. What did you do, sir? 
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A. Came back to the house. 

70 Q. Then what did you do? 

A. Then I went up M Street toward Bladensburg 
Road, west of the house, and couldn’t find her. 

Q. Then what did you do? 

A. Then I went back to the house, and they was all upset, 
and I went back down to the Branch. Someone said they had 
seen her down to the Branch. I went down there again, and I 
came back, and her uncle went with me and Mr. Windsor. 

Q. Mr. who? 

A. Mr. Windsor; and we couldn’t- 

Q. You mentioned her uncle. What is the name of her uncle? 
A. William Harvey Marion. 

Q. Is that the one they call Bill? 

A. No—yes; some of them call him Bill. I call him Bo. Bo, 
we nicknamed him. 

Q. What did you do then? 

A. We went down, then, and looked all over. The three of 
us looked all over, and we came back. They asked me if I had 
been down toward the spring, and I told them no. 

They said to me—they says, “We will go down to the spring.” 
Q. Don’t say what anyone said to you; just what you may 
have done. 

A. I went in the house, because I was tired and 

71 couldn’t make it no more. 

Q. You mentioned, sir, something about a spring. 
Where is that spring? 

A. Just about, I will say. 300 yards, I will say, west of the 
house. 

* • * # * 

72 Q. Did you go down by the spring? 

A. No, sir; I didn’t. 

Q. Did you ever go along the west part of the fence of the 
Arboretum? 

A. No, sir; I didn’t. 

Q. Where did you go when you came back from the river? 

A. I went to the house. The boy told me- 

Q. Don’t tell what was said. Did you go out again after you 
came to the house? 
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A. No, sir; not until after they brought the baby up. 

Q. What time was that? 

A. I will say about 20 minutes to 8; something like that. 

Q. Who had the baby at that time? 

A. Her uncle, William Harvey Marion. 

Q. Did you see the little girl? 

A. I did, indeed, sir. 

Q. Can you describe what she looked like then, sir? 

A. Well, she was in a terrible-looking mess: Eyes all closed 
and all bloody, and not a thing on her but little 
shoes and socks, all dirty, covered with little bits 

73 of leaves, where she had been in the leaves. 

Q. Did you see any cuts or marks on her? 

A. I won’t say, because I didn’t take time to look; I wanted 
to rush her to the hospital as soon as I could. 

Q. W 7 as she conscious? 

A. No, sir; she wasn’t. 

Q. Did you go to the hospital with her? 

A. Yes, I did, sir. 

Q. WTio drove the car? 

A. William Harvey Marion. 

Q. W’hat did you do? Where did you sit? 

A. I held the baby. 

Mr. Conliff. You may examine. 

Mr. Weeks. No questions. 
***** 

Thereupon William H. Marion was called as a witness and, 
having been first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name, sir, is William H. Marrion? 

A. Yes, sir. 

74 Q. M-a-r-i-o-n? 

A. Yes, sir. 

Q. Where do you live, Mr. Marion? 

A. 134 Kentucky Avenue Southeast. 

Q. Are you related to Sally Hilton? 

A. Yes, sir; I am her uncle. 

Q. What does she call you? 
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A. Bo. 

Q. Uncle Bo? 

A. Yes, sir. 

Q. Directing your attention to the afternoon of March 18 
of this year, did you have occasion to be over at Morris Place 
Northeast, in the block where Sally lived? 

A. Yes, sir. 

Q. What time were you over there, sir? 

A. I imagine about 20 minutes to 7. 

Q. What did you do, sir, when you got over there? 

A. Well, my wife had to wash her clothes over to her mother’s, 
and I w*as supposed to pick her up there from work. I got home 
about 20 minutes of 7, and as soon as I arrived, they were telling 
me about Sally being missing. So my wife had supper ready 
for me, and I went in the house to eat. I was so disturbed 
about it, and I went back out and met Mr. Short and Mr. 
Windsor, and we started to look for her. 

Q. Where did you look? 

75 A. Well, I asked Mr. Short where he had looked, and 
he said he had looked most everywhere. 

I said, “We will go down toward the river again and see if 
you missed anything”; so we went down to the river and looked 
everywhere we thought, and didn’t find anything, so we came 
back to the house. 

Q. What time did you come back from the river? 

A. I imagine it was about 25 minutes, 30 minutes; something 
like that. 

Q. Then what did you do? 

A. Mr. Windsor, Mr. Short and myself were standing out in 
front of the walk, and two detectives came up in a car and were 
talking to Mr. Short about it. 

Q. Did you conduct any further search? 

A. Yes, sir; we did. 

Q. Where did you go on the further search? 

A. We went down the opposite direction, towards the—along 
the fence line towards the bottom, opposite the direction which 
we had been going. 

Q. Do you know where the spring is? 

A. Yes, sir; I do. 



62 


Q. In which direction is that? East or west of the house? 
A. I don’t know much about direction, but it was to the 
left. 

76 Q. Had you been up in that direction before? 

A. No, sir. 

Q. Did you go down by the spring? 

A. Yes, sir; I did. 

Q. Showing you what has been marked as “Government 
Exhibit 9 for Identification,” can you identify that? 

A. Yes, the spring. 

Q. Would you point to it, showing His Honor and the jury? 
A. Yes. There is a picture of the spring here [indicating]. 
There is a log in front of it. 

Q. Show it to the jury; they have not seen it. Indicate. 

A. There is the spring here [indicating]. There is the path 
down to it, and here is the log [indicating]. 

Q. Where is the path from that spring leading to the house 
on Morris Place? 

A. There is a short path here leading up to here, and there 
is one right here, opposite the log, and they both come together 
at the top of the hill, right about the spring. 

Q. Showing you this picture, sir, can you identify that? 

A. Yes, sir. 

Q. What is that? 

A. That is approximately in front of the house. 

77 There is a straight path here leads to the spring. 

* * * * * 

Q. Are any houses visible from the spring? 

A. Not from the spring; no, sir. 

Q. What did you do when you started searching in that 
direction? 

78 A. Well, Mr. Windsor went across towards the fence 
line, and I continued down along the spring, like, through 

the bushes, and wherever I could think to look. 

Q. Did you have any light with you? 

A. Yes, sir; I had a flashlight. 

Q. All right, sir. What did you do then? 

A. Well, as I got down to the bottom of the hill, around the 
spring, I looked around, and I heard Mr. Windsor shout Mr. 
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Short’s name, so I took off through the woods to where he was 
and when I got there, he was standing there with his flashlight 
on this form on the ground. When I first seen it, I knew right 
away who it was, as much as I could tell about it. 

Q. Describe what you saw. 

A. Well, when I came there, I played my light over her, and 
Mr. Windsor had his light on her, and she was lying on her 
stomach, with nothing on but her stockings and shoes, and her 
hair was all covered in blood, stiff, and her whole body was 
dirty. She was lying on the left side of her face, and this left 
ear was almost torn off—the bottom part of it. There was 
chunks of meat hanging up beside her face, and her mouth was 
all bruised, and her hand kind of funny, both eyes closed, blood 
all over the temple and face. You could hardly tell who it was 
unless you had been around a lot. 

Q. Was she conscious? 

79 A. When I first looked at her, I thought she was dead. 

When I picked her up, she mumbled a little. I picked 

her up, and her left leg kind of dangled, like there was nothing 
there at all; scratches across the chest. She mumbled a little. 

Q. Showing you what has been marked “Government Ex¬ 
hibit 8,” have you ever seen that before, sir?* 

A. Yes. Approximately right where this stick is is where 
she was found. 

Q. Is that located in the District of Columbia? 

A. Yes; National Arboretum. 

* * * * • 

80 Q. What did you do after you picked Sally up? 

A. I picked her up in my arms and starting running 
up to the house, where the car was, to get her to the doctor, 
and while Short came out of the house, I hollered for him to 
run in the yard and get my mother-in-law’s car, and the keys 
weren’t in it, so I handed her to him while I got Mr. Windsor’s 
automobile, and his father came out and threw a blanket over 
her, and he held her while I backed the car out, so that we 
could get out of the yard. 

Q. Did you take her to the hospital? 

A. Yes, sir; I did. 
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Q. Did you stay at the hospital? 

A. Approximately half an hour; 45 minutes. 

81 Q. Did you see any police officers at the hospital? 

A. Yes, sir. 

Q. Did you go anywhere with those police officers? 

A. Yes, sir. 

Q. Where did you go, sir? 

A. We left there, and he took the—the officers took the car 
I drove. 

Q. Do you know what officer that was? 

A. No, sir. 

Q. Would you know his name if you heard it? 

A. I don’t think so; I think I know the face. 

Q. Have you seen him here this morning? 

A. Yes, sir. 

Q. All right, sir. Where did you take this officer? Was he 
a plain-clothes man or a uniformed man? 

A. Plain clothes. 

Q. Where did you go? 

A. We left the hospital and went over to in front of the 

house, and we pulled over- 

Q. In front of what house? 

A. Sally’s house; and pulled over underneath the trees lead¬ 
ing down to the fence, and we got lights and took him down 
to show him where I found the baby. 

***** 

84 Thereupon Dr. Raney Archer Oven was called as 
a witness by the United States, and being first duly 
sworn was examined and testified: 

Direct examination by Mr. Conliff: 

Q. Will you state you full name, please? 

A. Raney Archer Oven. 

Q. Is that first name R-a-n-e-y? 

A. That is right. 

Q. And what is the second name? 

A. A-r-c-h-e-r. 

Q. And your last name is O-v-e-n? 

A. That’s right. 

Q. And you live at 1500 Forty-first Street NE. 
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A. That’s right. 

Q. And you are attached to Gallinger Hospital? 

A. Yes, sir. 

Q. Mr. Oven, were you on duty at the hospital the evening of 
March 18th of this year? 

A. Yes, sir. 

85 Q. Did you have occasion to see a patient by the name 
of Sally Hilton? 

A. Yes, sir. 

* * * * * 

86 Q. What time did you first see her, Doctor? 

A. At approximately 8:30 p. m. 

Q. Where? 

A. In the admitting office of the emergency room of the 
Pediatrics Department. 

Q. Will you describe her condition? 

A. As she arrived in the emergency room she was uncon¬ 
scious and in a state of shock. She had severe bruises and con¬ 
tusions of die right side of her face, with the right eye being 
swollen completely shut. 

Q. I didn’t hear that—with the right eye what? 

A. With the right eye being swollen completely shut. 

Q. Keep your voice up please. 

A. She had a laceration or cut through the right external 
ear. She had a small laceration just in front of the external 
ear; a small laceration over her right eye. 

87 She had a swelling of the scalp just behind the right 
ear, with a feeling of depression under the swelling 

which led me to think at that time she might have a fractured 
skull. 

She had minor scratches about her neck and under her chin 
and there was dry blood over her face and neck and upper 
part of her trunk. There was dried blood over her privates or 
genitalia. 

There was a fracture of the midsection of her left lower leg. 
Q. Which part of the leg is that? Will you show on your 
leg or on mine, to the jury, if you will, please. 

A. Approximately here [indicating]. 

Q. How was she dressed when you first saw her? 
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A. She only had blankets and she had one shoe and sock, or 
possibly two shoes and socks, I am not sure about that, but 
no other clothing. 

Q. What was the condition of her body with respect to 
cleanliness, that is, was her body clean or dirty? 

A. No, sir; it was quite dirty. There was dried dirt over 
her body generally. 

Q. What treatment did you give her, sir? 

A. I instituted plasma. I splintered her leg and applied 
blankets. 

Q. Was she conscious or unconscious during the time? 

A. She was unconscious initially. She regained con- 

88 sciousness to some extent after awhile. 

She was in the emergency room for at least two hours 
before we ever moved her, and during the latter part of her 
stay in the emergency room she was responsive to some extent. 

Q. How long did she stay in the hospital, Doctor? 

A. She was discharged at noon on March 31st. 

Q. What treatment did she receive while she was at the 
hospital? 

The Court. What did you give her? 

A. She was given penicillin. She was given blood trans¬ 
fusion ; she had plasma on admission. Her leg was later put in 
a plaster cast. 

By Mr. Conliff: 

Q. Was she able to feed herself, Doctor? 

A. After the first, I would say day and a half or two days she 
was; yes, sir. 

Q. Was she given any other sort of feedings, if you know? 

A. As I remember it just liquids, in addition to the plasma 
and blood she had. 

Q. What do you mean by the plasma, in lay language so that 
the jury and I will be able to understand it? 

A. Plasma is an emergency measure that we have for a 
patient who is in shock or who has lost blood, where the 

89 blood pressure drops down and it is the most immediate 
emergency we have to contend with, the plasma. Any¬ 
one can take plasma without any delay in cross-matching or 
typing. 
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Q. How do you administer it? 

A. Intravenously, by the vein. 

Q. And how many injections of plasma did she have? 

A. She had one. 

Q. And was she able to breathe normally or did she require 
any other sort of treatment in addition to that? 

A. She was able to breathe normally. 

Q. Did she have any oxygen treatment? 

A. Yes, sir. She was given oxygen initially when she was 
in shock. 

Q. What was her condition when she left the hospital on 
March 31st? 

A. Her condition at that time was good. She had a plaster 
cast on her left leg but was able to walk with crutches and 
with some support. 

Q. What was the condition of her eyes? 

A. Her eyes at that time had cleared. She still had some 
old blood around inside her eye but her vision as far as we 
could tell was all right, and she was able to use her eyes, 
normally. 

Q. You spoke of when she was brought into the hospital 
and her face was swollen; how much was it swollen, sir? 
90 A. It was swollen to such an extent the right side of 
her nose was even; the cheek was swollen so it was almost flush 
with the right side of her nose. 

Q. What was the color of her face after it had been washed 
off? 

A. After it had been washed off, at first it was red but after 
several hours it became blue, as with any bruise. 

Q. And over what portion of the face did this blue color 
extend? 

A. It was not a continuous blueness; it was a mottled, or 
you might say mosaic from her scalp down to her chin. 

Q. And how long did that condition last? 

A. That subsided slowly over the period of a week. 

Q. Doctor, you testified that there was blood over her geni¬ 
talia. Did you make that examination of her? 

A. No: I did not 
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Q. Who made that? 

A. Dr. Footer. 

***** 

91 Thereupon Dr. Marvin Footer was called as a wit¬ 
ness by the United States, and being first duly sworn 

was examined and testified: 

Direct examination by Mr. Conliff: 

Q. Would you state your full name, please? 

A. Marvin P. Footer. 

Q. That is Fo-o-t-e-r-? 

A. That is correct. 

***** 

92 By Mr. Conliff: 

Q. Doctor, did you have occasion to be at Gallinger 
Hospital on the evening of March 18th of this year? 

A. I did, sir. 

Q. Did you have occasion to examine a patient by the name 
of Sally Hilton? 

A. I did, sir. 

Q. What type of examination did you perform? 

A. I performed a genital examination. 

Q. Would you describe, sir, what conditions you found? 

A. I found that the genitals were covered with dirt; that 
there was a laceration throughout the right labia. 

Q. What is that? 

A. It is the fold of the skin which is referred to as 

93 the lip, covering the introitus to the vagina. 

Q. What portion of the labia was lacerated? 

A. The upper portion of the right labia. The introitus it¬ 
self was contused, and the hymen lacerated about six o’clock. 
The Court. About six o’clock? What is that six o’clock? 
The Witness. That is a descriptive term; meaning about 
six o’clock on the clock would be at the bottom. 

By Mr. Conliff: 

Q. What is the introitus? 

A. The introitus is the area of the female genitals within the 
labia. 
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Q. And where,sir, is the hymen located with respect to the 
introitus? 

A. It is just in the introitus, the entrance to the vagina. 

Q. And where, sir, is the hymen located with respect to the 
the labia? 

A. Within the labia. 

Q. Did you notice any other unusual conditions? 

A. There was abrasion of the mucuous membrane or cover¬ 
ing of the introitus and the hymen ring itself. There was some 
dirt-like material leading from the introitus into the vagina; 
at least they were little dark granules that I took to be dirt. 

Q. Was there any blood? 

94 A. There was a slight amount of blood around the 
lacerations of the hymen ring and the introitus itself. 

Q. After your examination and finding the conditions which 
you have described did you draw any conclusion from that 
physical evidence which you saw? 

A. The conclusion which we drew at that time was that 
there was definite evidence of force being applied to the 
genitalis. 

Q. Would you say, sir, that there had been penetration of 
the female organ? 

A. If you mean that something had been pushed against 
the hymen that caused it to be lacerated, yes, sir. 

Q. Did you make any smears? • 

A. We made smears. 

Q. What do you mean by smears? 

A. We introduced a cotton swab into the urethra and also 
one into the vagina; smeared them on little glass slides and 
sent them to the laboratory for observation. They checked 
them for the presence of sperm or the presence of infectious 
organism which might be contaminating at that time. 

Mr. Conliff. You may examine. 

Cross examination by Mr. Williams: 

Q. Doctor, in response to Mr. ConlifPs third question 

95 from the last he asked you had the organ been pene¬ 
trated; is that correct? 

A. Yes, sir. 

Q. And you remember you said it had? 
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A. I said if he meant something being pushed against the 
hymen ring which caused it to be lacerated; yes. 

Q. Were you in position to determine whether or not the 
organ had been penetrated by another organ, or by a stick, or 
by the finger, or what? 

A. No; I could not say. 

*#•*** 

Mr. Conliff. Call Sally Hilton. 

Thereupon Sally Hilton was called as a witness by the 
United States: 

The Court. Is your name Sally Hilton? 

The Witness. Yes, sir. 

The Court. How old are you? 

The Witness. Nine. 

The Court. Do you go to school? 

The Witness. Yes. 

96 The Court. What grade are you in? 

The Witness. Third. 

The Court. Do you know what it is to tell the truth? 

The Witness. Yes. 

The Court. Do you know what happens to girls that don’t 
tell the truth? 

The Witness. Yes. 

The Court. What? 

The Witness. They go to the reform school. 

The Court. You may swear the witness, Mr. Clerk. 

(Thereupon the witness Sally Hilton was duly sworn by 
the Clerk.) 

Direct examination by Mr. Conliff: 

Q. Sally, you live at 2601 Morris Place Northeast, don’t 
you? 

A. Yes. 

Q. Do you remember an afternoon in March of this year 
around March 18th when you went out front to play? 

A. Yes, sir. 

Q. Sally, the lady here takes this down in shorthand and 
she can’t tell when you nod your head; the only thing she can 
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tell is when you say yes or no, so don’t nod your head; just 
say what you mean. Do you remember that afternoon ? 

97 A. Yes, sir. 

Q. Do you remember about what time it was you 
went outside to play? 

A. Oh, about 5:30. 

Q. And was there anyone around there to play with when 
you went out? 

A. No, sir. 

Q. While you were out there that afternoon did any of the 
children come around to play with you? 

A. No; they played out in the field by the old car. 

Q. Did you say by the old car? 

A. Yes. 

Q. How far is that old car from your house? Is it as far as 
from here to or from where you are to this wall, or would you 
say it is farther? . 

A. About from here to the wall. 

Q. Were they little boys or little girls? 

A. Boys. 

Q. How long did they stay out there? 

A. Oh, about fifteen minutes. 

Q. Were you out there by yourself at any time when no one 
was around? 

A. Yes. 

Q. And where were you? 

A. Sitting on the wall. 

Q. Showing you what has been marked “Govem- 

98 ment’s Exhibit 2,” which is a picture, do you know what 
that picture shows? 

A. Yes. 

Q. What? 

A. The house. 

Q. Does it show the wall you were speaking of? 

A. Yes. 

Q. Where is it? 

A. There [indicating]. 

Q. Is that the wall you were sitting on? 

A. Yes. 
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Q. Did anything happen while you were on that wall? 

A. I was sitting on the wall and I looked down the road and 
I seen this colored man come up. 

Q. Had you ever seen that man before? 

A. No. 

Q. Did you say anything to him or did he say anything to 
you? 

A. He said something to me. 

Q. What did he say? 

A. He said, “Will you show me the road to Washington?” 
And I turned around and pointed over toward the golf course. 

Q. You pointed over toward the golf course? 

A. Yes. 

Q. Did he say anything to you or did you say anything 
99 to him after you pointed over toward the golf course? 

A. I turned around and he said, “Thank you.” 

Q. Did he go away then or did he say anything else to you 
or you say anything else to him? 

A. I turned back around and pointed and he turned around 
and gave me two sticks of gum; then I turned back around 
again. 

Q. At the time this was happening, Sally, that he asked you 
about where the rest of Washington was, or the way you de¬ 
scribed it and you showed him and he gave you the two sticks 
of gum, was there anybody else around there? 

A. No. 

Q. Were there any children around there? 

A. No. 

Q. Were there any grown people around there? 

A. No. 

Q. Did anything happen after he gave you these two sticks 
of gum? 

A. I turned around again and then he put his hand over my 
mouth and ran with me. 

Q. How did he hold you as he ran w T ith you? 

A. He put me on his back, or something. 

Q. Did you scream or holler? 

A. No. 

Q. WTiy? 
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100 A. He had his hand over my mouth. 

Q. Do you know where he took you? 

A. He went across the street with me and then I felt some¬ 
thing hit me on the head and that’s the last I remember until 
I was down by the spring. 

Q. Showing you what has been marked “Government’s Ex¬ 
hibit 9,” do you know what that picture represents? 

A. Yes. 

Q. What? 

A. The spring. 

Q. Do you know where you were when you came to, when 
you were down there? 

A. In back of the log. 

Q. In back of the log? 

A. On the other side. 

Q. Put your finger just where you were and show the judge. 
A. Right in back of that log [indicating]. 

Q. And show the jury; put your finger there. 

A. Here [indicating]. 

Q. Where were you—I mean were you standing up or were 
you being carried or where were you when you came to? 

A. I was laying on the ground. 

Q. And was this man there? 

A. Yes. 

101 Q. And where was he? 

A. He laid down beside me. 

Q. How were you dressed then, Sally? 

A. I had a blue and white dress on; "coat, jacket- 

Q. Did you have any underwear on, Sally? 

A. Yes. 

Q. What kind? 

A. Pink. 

Q. Pink, did you say? 

A. Yes. 

- Q. What color were the panties? 

A. Pink. 

Q. And what if anything happened then when you found 
yourself on the ground and this man alongside of you? 

A. Well, I felt something beside me. 
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Q. Did he do anything or did you do anything to your 
clothes? 

A. He did. 

Q. What did he do? 

A. He took my pants off. 

Q. And what did he do with them? 

A. He threw them over on the other side of the log. 

Q. Then what did he do, if anything? How was he dressed, 
Sally? 

A. He had a white shirt, sweater- 

102 Q. What color sweater, do you know? 

A. Blue; dark blue and he had Army pants on with 
baggy pockets. 

Q. Did you say baggy pockets?* 

A. Yes; I mean long ones. 

Q. Did he do anything to his clothes? 

A. Unbuttoned them. 

Q. Where? 

A. At the bottom [indicating]. 

Q. Then what did he do, if anything? Did he do anything 
else? 

A. Laid down beside me. 

Q. Did he do anything then? 

A. Yes; he stuck something inside me. 

Q. Where did you feel it? 

A. Down here [indicating]. 

Q. Did it hurt? 

A. Yes. 

Q. Then what happened? 

A. Then he choked me. 

Q. When you say, Sally—the reporter can’t put down in 
writing what you said; you pointed somewhere. Where did 
you feel this something that went in you and that hurt you? 
Whereabouts? 

The Court. Where she goes to the bathroom, she 
108 said. Ask the next question. 

By Mr. Conliff: 

Q. Sally, what happened after that, if anything? 
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A. Then he choked me and punched me in the eyes and 
then that was the last I remember. 

Q. How did he choke you? 

A. Took his hands and put them on my neck. 

Q. Did he do anything else beside choke you? 

A. Punched me in the eyes with his thumbs. 

Q. How did he do that? Hold your hands up, Sally. [The 
witness indicated with her hands.] 

Q. Did he do anything with those thumbs you have extended 
like that? 

A. Yes. 

Q. What? 

A. Punched me in the eyes. 

Q. Then what happened? 

A. Then that was the last I remember until I was over by 
the fence line. 

Q. Showing you a picture, Sally, which has been marked 
“Government's Exhibit 8,” have you ever seen that before? 

A. ‘Yes. 

Q. What is that? 

A. The fence line. 

Q. Showing you what has been marked “Govern- 
104 ment’s Exhibit 11,” a picture, have you ever seen that 
before? 

A. Yes. 

Q. What is that? 

A. The fence line. 

Q. Have you been over to the place where these pictures 
show? 

. A. Yes. 

Q. When? 

A. Well, I have been over there a lot of times. 

Q. WTten you say after you came to, how you were over by 
the fence line, was it near here, near where either of these pic¬ 
tures show?* 

A. Yes. 

Q. Where? 

A. Down by the bottom. 

Q. Does it show on this picture [indicating] ? 
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A. Let me see it. [Counsel hands exhibit to the witness.] 
Q. Take your time. 

A. About right down in here [indicating]. 

Mr. Conliff. The witness is pointing to a place on Govern¬ 
ment’s Exhibit 8. 

By Mr. Conliff: 

Q. Would you put your finger on it, please, Sally? 

(The witness complied with counsel’s request.) 

105 Q. Would you let the Judge see it? 

(Witness complies with counsel’s request.) 

Q. And the jury? 

(Witness complies with counsel’s request.) 

Q. Was anyone around when you came to by this fence line 
where you pointed? 

A. Sir? 

Q. I say, was anybody around? 

A. No. 

Q. Did you see this colored man again? 

A. Yes; over by the fence line. 

Q. Did he say anything to you then? 

A. No. 

Q. Did he do anything? 

A. Oh, yes; when he tore my clothes off. 

Q. How did he do that? 

A. Ripped them down here [indicating]. 

Q. Did he do anything else? 

A. Punched me in the eyes again and then he choked me 
again and then I was laying in the leaves; he kicked me on 
my side and turned me over and punched me with his fist in 
my jaw. Then he turned me over in the leaves and covered me 
up with the leaves and that’s the last thing I remember. 

Q. Where did he kick you? 

A. On my side. 

1G6 Q. And you say he covered you with leaves? 

A. Yes. 

Q. Then what happened? 

! A. He punched me in my jaws and then that was the last I 
remember and I tried to climb up the fence line. 
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Q. And when you were trying to climb up the fence line, how 
did you do that? 

A. I was climbing up on my knees. 

Q. Could you stand up? 

A. No. 

Q. Did you try to? 

A. Yes. 

Q. Did anything happen when you tried to stand up? 

A. I flopped over. 

Q. Do you know why you flopped over? 

A. Yes. 

Q. Why? 

A. My leg was broke, that’s what I thought. 

Q. Did you say “My leg was broke, that’s what I thought”? 
A. Yes. 

Q. You see, Sally, everybody here has to hear you and you 
have to talk a little louder. Do you remember anything else? 
A. Then I laid down. 

Q. Was it dark then when you tried to get up on the 
107 fence and your leg flopped over? 

A. Yes. 

Q. What was the next thing you remembered after you laid 
down? 

A. That was all until I heard somebody coming. 

Q. Do you know who that was? 

A. Uncle Bill. 

Q. Did you say anything to him? 

A. No. 

Q. Do you remember what happened then? 

A. He carried me up by the big tree. 

Q. Do you remember going to the hospital? 

A. Yes; my Uncle Jim had me in the back. 

Q. Did you say anything to him? 

A. No. 

Q. When did you see your Mommy in the hospital? 

A. Five days later. 

Q. Did you talk to anyone between the time you went to the 
hospital and you saw your mother? 

A. My mamma says I did but I don’t remember it. 
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Q. And the first person you remember talking to was your 
mother at the hospital? 

A. Yes. 

Q. This man that you said that did these things to you, Sally, 
' you said he had on a blue sweater, I believe? 

108 A. Yes, sir. 

Q. Did you notice anything unusual about that 

sweater? 

A. Yes. 

Q. What? 

A. It was tom. 

Q. Where? 

A. In the sleeve. 

Q. Do you know which one of the sleeves was tom? 

A. I believe it was the right one. 

Q. Do you know how it got tom? 

A. Yes. 

Q. How. 

A. I tore it. 

Q. You tore it? 

A. Yes. 

Q. When did you tear it? 

A. When I was down by the fence line. 

Q. Do you know whether or not this man had a hat on? 

A. Yes. 

Q. What kind of a hat? 

A. I believe it was grey, I am not sure. 

Q. But you know he had a hat on? 

A. Yes. 

Mr. Contjff. You may cross-examine. 

The Court. Sally, would you know the man if you 

109 saw him, who did these things to you? 

The Witness. Yes, sir. 

The Court. Is he here today? 

The Witness. Right there [indicating]. 

The Court. Over here at the end [indicating] ? 

The Witness. Yes, sir. 




79 


Cross-examination by Mr. Weeks: 

Q. Sally, between the time-—I am just going to ask you a few 
questions; you don’t mind, do you? 

A. No. 

Q. Sally, between the time that you saw this man on the 
occasion that you say he beat you and tore your clothes off, and 
today, have you ever seen him since that time and today? Has 
he ever been pointed out to you before? 

A. Yes. 

Q. Where was he pointed out to you before? 

A. In the jail. 

Q. Do you remember who pointed him out to you? Was it a 
policeman? 

A. No. 

Q. Do you remember who it was? 

A. I pointed him out. 

Q. Did someone point him out to you first and ask you 
whether or not he was the man? 

110 A. No. 

Q. Was anybody else there at the time you pointed 

him out? 

A. Yes. 

Q. Were there any other colored men there? 

A. Yes. 

Q. How many? Do you remember? 

A. Five more. 

Q. And how were they dressed? Were they dressed alike l 
Sally? 

A. No. 

Q. Were they dressed similarly? You know what I mean by 
that, don’t you? 

A. Yes. 

Q. In other words, their clothes were similar, isn’t that right, 
Sally? 

A. Yes. 

Q. You mentioned some little boys that were playing out over 
at the, did you say at the old car? 

A. Yes. 
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Q. Did you know those boys, Sally? 

A. I knew one of them. 

Q. Did you know their names? 

A. I knew one of their names. 

Q. Can You tell us what his name was? 

111 A. Jerry. 

Q. Do you know where Jerry lived? 

A. Yes. 

Q. Where does he live, Sally? 

A. In the first block. 

Q. Do you know him well enough to know how old he is? 

A. He is about 11; 11 or 12; about 11 years old. 

Q. About the other two boys, Sally, were they larger than he 
or smaller? 

A. Smaller. 

The Court. Did any of those three boys, Sally, do anything 
to you? 

The Witness. No. I always used to go out and play with 
them. 

By Mr. Weeks: 

Q. Did this man have a hat on when you saw him down at the 
jail, Sally? 

A. No. 

Mr. Weeks. I think that is all, if Your Honor please. 

The Court. All right. 

(Witness excused.) 

Thereupon Fred Allen Louis was called as a witness by the 
I’nited States, and, being first duly sworn, was examined and 
testified as follows: 

112 Direct examination by Mr. Conliff: 

Q. Your name is Fred Allen Louis? 

A. That is right. 

Q. Where do you live? 

A. 1723 Swan Street. 

Q. What sort of work do you do? 

A. Truck driving. 

Q. For whom do you work? 
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A. Rogers Transfer. 

Q. Who is the owner of Rogers Transfer? 

A. Daniel E. Rogers. 

Q. Do you know the defendant in this case, Theodore 
Holmes? 

A. Ido. 

Q. How long have you known him? 

A. About three months, maybe a little bit longer. 

Q. Has he ever worked with you? 

A. Sure. 

Q. Where? 

A. While I was working, I worked off and on; the last time 
I went to work he worked with me about three weeks, I guess. 
Q. Where is the Rogers Transfer located? 

A. 1723 Seventh Street Northwest. 

113 Q. Do you know where Holmes lives? 

A. Yes. 

Q. Where? 

A. In the rear of Rogers Transfer. 

Q. Directing your attention to March 18 of this year did 
you see the defendant? 

A. I did. 

Q. Did you see him in the afternoop of that date? 

A. I saw him both morning and afternoon. 

Q. Did he work with you in the morning? 

A. That’s right. 

Q. Did he work with you in the afternoon? 

A. That’s right. 

Q. WTiat time did you see him in the afternoon? 

A. Oh, well, he was with me all afternoon. We were work¬ 
ing on the other truck. We started working that morning 
about 8 o’clock. 

Q. I am talking now about the afternoon. What time did 
you see him in the afternoon? 

A. I saw him all of the afternoon because we were both on 
the same job. 

Q. Where was the job? 

A. The job was an ash truck, in the afternoon. 

Q. Where did you work? 
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A. 1723 Seventh Street. 

114 Q. Northeast? 

A. Northwest. 

Q. What time? 

A. Between four and four-fifteen. 

Q. In the afternoon? 

A. That’s right. 

Q. Did you leave this address 1723 Seventh Street North¬ 
west, that afternoon? 

A. That’s right. 

Q. What time did you leave there? 

A. The same time, between 4 and 4:15. 

Q. Who left there with you? 

A. Theodore Holmes and Andrew Rogers. 

Q. Is Andrew' Rogers here today? 

A. Yes. 

Q. WTiere did you go, Theodore Holmes and Andrew Rogers 
and yourself, when you left? 

A. 28th and M Streets Northeast. 

Q. WTiat time did you get to 28th and M Streets Northeast? 
A. Between 4:30 and 5 o’clock, as near as I can remember. 
Q. What happened when you got out there? 

A. We started unloading those ashes and putting them in 
the holes in the street. 

Q. WTio started unloading? 

115 A. Andrew and I. 

Q. Andrew Rogers? 

A. That’s right. 

Q. What sort of street is it there at 28th and M Street? Is 
it concreted or is it rough, or what is it? 

A. It is rough. 

Q. WTiere were you putting these ashes? 

A. In the holes, in the sunk places. 

Q. And where was Theodore Holmes when you and Andrew 
were putting these ashes in the holes? 

A. He was on the truck. 

Q. Did there come a time that he left the truck? 

A. There sure did. 




Q. When? 

A. That was after him and I had a run-in. 

Q. What sort of run-in did you have? 

A. I asked him to get out of the way and he refused and 
cursed me- 

Q. Keep your voice up so that all the members of the jury 
can hear you. 

A. I asked him to get out of the way, that he was liable to get 
hurt, and he had been drinking and it was hard for him to 
understand. 

Q. What happened? 

A. So I slapped him. 

116 Q. Did he do anything after you slapped him? 

A. He got off the truck and then crawled back on the 

cab. 

Q. He got off the truck and then crawled back on the cab, 
did you say? 

A. Yes. 

Q. Did he do anything when he got back on the cab? 

A. At that time, that is when he brought a brick and hit 
me in the back. 

• Q. What did you do after you were hit in the back with the 
brick? 

A. I didn’t do anything. 

Q. What did he do? 

A. He jumped off the truck and ran. 

Q. Did he run slowly or fast? 

A. Just about as fast as he possibly could, I reckon. 

Q. Did you chase him? 

A. No; I didn’t. 

Q. Did he run in a straight line? 

A. No; he was zig-zagging like he was ducking holes in the 
road. 

The Court. Which way did he run? In what direction? 

The Witness. He ran east. 

The Court. He ran east? 

The Witness. Yes, sir. 
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118 By Mr. Conliff: 

Q. How was he dressed? 

A. He had on a blue sweater, brown hat, a pair of fatigue 
trousers. 

119 Q. What do you mean by “fatigue trousers”? 

A. Kind of green Army trousers; that is the working 
clothes in the Army. 

Q. Showing you a pair of trousers, what kind of trousers 
would you say those are? 

A. Army fatigues. 

Mr. Conliff. At this time may these be marked for identi¬ 
fication as “Government’s Exhibit 13?” 

(Pair of Army fatigue trousers marked for identification as 
“Government’s Exhibit 13.”) 

By Mr. Conliff: 

Q. Did you see Theodore Holmes any more after he ran 
from the truck? 

A. No; I didn’t. 

Q. Was he wearing that brown hat at the time he ran from 
the truck? 

A. Yes, sir. 

Q. Is Andrew Rogers, the helper on your truck, here today? 
A. He was the driver at that time; I was the helper and so 
was Holmes. 

Q. Is he here? 

A. Yes, sir. 

***** 

126 Thereupon Andrew Rogers was called as a witness 
and, having been first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name is Andrew Rogers? 

A. Yes, sir. 

Q. You live at 5017 Fitch Place Northeast? 

A. That is right. 

Q. What sort of business are you in, Rogers? 

A. I am a truck driver. 

Q. For whom do you work? 
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A. My father, Daniel E. Rogers. 

Q. You say you work for your father? 

, A. Yes, sir. 

Q. What sort of business is it? 

A. Transfer business—moving and hauling. 

Q. Directing your attention to March 18 of this year, did 
you have occasion to be in the vicinity of Eighteenth and M 
Streets Northeast? 

A. Yes, sir; I did. 

Q. How did you get out there? 

A. Well, I drove a truck out there, sir. 

Q. Excuse me; that is Twenty-eighth and M Streets 

127 Northeast? 

A. That is right. 

Q. Were you in the vicinity of Twenty-eighth and M? 

A. That is right. 

Q. How did you get out there? 

A. Drove the truck out there. 

Q. Why did you go out there in the truck? 

A. Well, we had a load of ashes on to be dumped. 

Q. You will have to keep your voice up. Was anybody with 
you on the truck? 

A. Fred Lewis and Theodore Holmes was with me. 

Q. How long have you known Theodore Holmes? 

A. Not very long; I would say not over a year. 

Q. What time did you get out to Twenty-eighth and M 
Streets? 

_ 9 

A. We got there about between 4:30 and 5 o’clock. 

Q. What did you do after you got out at Twenty-eighth 
and M Streets? 

A. Started unloading ashes. 

Q. Did anything happen while you were unloading ashes? 
A. Lewis and Holmes had a dispute. 

Q. Tell us what you saw and what you heard between the 
two of them. 

A. Lewis asked Holmes off the truck, because he was feeling 
sort of intoxicated and nasty. Holmes refused to get 

128 off, and Lewis struck him. 

Q. Where did he strike him? 
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A. Struck him in the face. 

Q. What with? 

A. His fist, as far as I can tell. 

Q. What did Holmes do after Lewis struck him with his 
fist? 

A. He got off the truck, went around front, and picked up a 
brick. 

Q. Did he do anything with the brick? 

A. Struck Lewis on the shoulder with it. 

Q. What did he do after he struck Lewis—you say on the 
shoulder? 

A. That is right. 

Q. What did he do after he struck Lewis on the shoulder? 

A. Then he run. 

Q. Did he run quickly or rather slowly? 

A. He run quick. 

Q. Did Lewis chase him? 

A. No. 

Q. How did he run? Did he run in a straight line? 

A. It appeared to be straight to me. 

Q. In which direction did he run? 

A. That would be going straight out M Street. 

129 Q. Did he make any turn off of M Street? 

A. He made a left at the bottom. 

Q. Were you talking to Holmes on the way out to Twenty- 
eighth and M Streets? 

A. Yes, sir; we were all talking. 

Q. What? 

A. We were all talking. 

Q. Did you understand him? 

A. Sure. 

Mr. Conliff. That is all. 

***** 

130 Thereupon Leo Donald Hennessey was called as a 
witness and, having been first duly sworn, testified as 

follows: 

Direct examination by Mr. Conliff: 

Q. Your name, sir, is Leo Donald Hennessey? 

A. That is right, sir. 
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131 Q. Your last name is spelled H-e-n-n-e-s-s-e-y? 

A. That is right. 

Q. You live at 2615 Bladensburg Road Northeast? 

A. That is right. 

Q. What is your occupation? 

A. Sir, I drive a cab. 

Q. Directing your attention to March 18 of this year, did 
you happen to be in the Northeast vicinity of this city? 

A. I did, sir. 

Q. Did anything unusual occur that afternoon? 

A. Yes, sir. I was making a right-hand turn from west on 
Florida to north on West Virginia Avenue when this man 
Holmes walked into the side of my taxicab. 

Q. What portion of the cab did he walk into, sir? 

A. I would say the rear right-hand side of the automobile. 

Q. What portion of his body touched the rear portion of 
your cab? 

A. He was out of my line of vision at the time of the colli¬ 
sion. I wouldn’t be able to give you that accurately. 

Q. How fast were you going? 

A. I would say not more than 10 miles an hour. 

Q. Did you stop? 

A. I stopped immediately, sir. 

Q. What did Holmes do? 

132 A. Holmes was lying unconscious at the rear wheel of 
my cab. 

Q. What time did this happen? 

A. I don’t have the exact time, but it was somewhere around 
about 7 in the evening, I would say. 

Q. What did you do after you got out of your cab? 

A. Well, I walked around to see how bad he was injured, and 
he was lying crumpled at the rear wheel of my cab, and I—well, 
I didn’t want to move him, I didn’t want to move an injured 
man—so I waited until he started to struggle up to his feet, 
until he recovered consciousness, in about 5 or 10 seconds, so 
I helped him toward his feet, toward the last, and then he col¬ 
lapsed again, and I assisted him over, and he sat down on the 
curb. 

Q. Did you say anything to him, or he anything to you? 
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' A. I asked him if he was badly hurt, and he said he didn’t 

think so. I said, “Well”—I insisted on- 

Q. Keep your voice up, Mr. Hennessey. I think the jury is 
having a bit of trouble hearing you. 

A. Yes. I wanted to call an ambulance for the man, and he 
said he didn’t wish that. 

By the Court: 

Q. What did you do? 

A. I—Your Honor, I sat on the curb. 

Q. Did anybody come? Did you take him anywhere? 

133 A. There was quite a few people standing around. 

Q. Did you ever take him anywhere? 

A. No. I went in to call an ambulance. There is a drug 
store on the corner. 

Q. Did you call an ambulance? 

A. I did. 

Q. Did the ambulance come? 

A. No, the ambulance did not come. 

Q. What did they do with him? 

A. Well, the police were about 40 minutes in arriving. 

Q. Did the police come? 

A. That is right. 

Q. Did they take him? 

A. No. In the meantime, a lieutenant, who is the lieutenant 
in the room- 

By Mr. Conliff: 

Q. Is that Lieutenant Iverson? 

A. I don’t know the lieutenant’s name. 

Q. Did he take him to the hospital? 

A. That is right. 

Q. Did you ask the defendant his name at any time while 
you were there on the scene where this accident happened? 

A. No, I didn’t. 

By the Court: 

Q. Did you talk with him at all? 

134 A. Yes. I asked him why—I asked him if he was 
injured. 
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Q. What did he say? 

A. He said he didn’t think so. 

Q. What else did you ask him? 

A. I asked him if—I told him—I said, Well, I would call 
him an ambulance, and he said he didn’t want it. 

I said, “Why not?” 

He said he didn’t have any money. 

Q. Did you have any trouble understanding what he was 
saying to you? 

A. No; I didn’t. 

By Mr. Conliff: 

Q. How did he leave the scene where the accident happened, 
if you know? 

A. Well, I was in calling for the ambulance, calling for the 
police, making a report- 

Q. Did you see him leave? 

A. No; I didn’t. 

Q. When was the next time you saw him from the time you 
went in to call an ambulance until you saw him again? 

A. He was seated in the front seat of the lieutenant’s 
automobile. 

Mr. Conliff. I see. You may examine. 

135 Cross-examination by Mr. Weeks: 

Q. You said he fell down twice; is that right? He 
was crumpled once when he walked into the cab; and the sec¬ 
ond time you grabbed hold of him when he went down again? 

A. That is right. 

Q. Did you notice whether or not there was any strong odor 
of alcohol on his breath? 

A. No, I didn’t. 

Q. Did you notice any alcohol? 

A. I notice no alcohol. 

Mr. Weeks. A. I have no further questions. 

The Coubt. Step down. 

(The witness left the stand.) 

Mr. Conliff. Call Lieutenant Mitchell. 
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Thereupon Lieutenant Iverson 0. Mitchell was called 
as a witness and, being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name is Iverson 0. Mitchell? 

A. Yes, sir. 

Q. You are a lieutenant in the United States Army? 

A. Yes, sir. 

136 Q. How long have you been in the Service, 
Lieutenant? 

A. Six years. 

Q. Now, Lieutenant Mitchell, directing your attention to 
March 18 of this year, did you have occasion to be in the 
vicinity of the Northeast section of the city near West Virginia 
Avenue? 

A. I did, sir. 

Q. How did you happen to be in that section of the city? 

A. I was on my way home. 

Q. Did anything unusual occur while you were on your way 
home? 

A. It did, sir. 

Q. What? 

A. As I was traveling in an eastwarf direction on Florida 
Avenue Northeast, I approached the intersection of West Vir¬ 
ginia Avenue and caught the light. I observed on the north¬ 
east corner a taxicab and a crowd of people, and it looked as 
though there was some excitement, and as I went across the 
street after getting the go signal on the light, it appeared as 
through someone might have been struck by an automobile. 

I pulled over to the curb and looked over there, and I saw 
what appeared to be a boy attempting to adjust himself or, I 
would say, stand up straight. So I went down a little 

137 further to make a U-turn and pulled up just behind the 
taxicab, alongside the curb, inquired as to what had hap¬ 
pened, and the people there informed me that there had been an 
accident; that either the young man had walked into the side of 
the taxicab or the taxicab had struck him; they couldn't deter¬ 
mine which. 
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At the time I looked at the person that had been struck, he 
appeared to be a boy of slender build and short, and he kept 
repeating he wanted to go home to his mother. So I volun¬ 
teered to take him to the hospital, and he refused. 

Q. Do you see that person here today? 

A. Yes, sir, I do. 

Q. Where? 

A. Right over there, with the white shirt on, open collar. 

Mr. Conliff. May the record indicate that the Lieutenant 
identifies the defendant, if the Court please? 

The Court. Very well. 

The Witness. I volunteered to take him to the hospital, and 
he refused, saying he wanted to go home to his mother. He 
went across the street at just about a half trot, and rather un¬ 
steady gait; and I questioned some civilians who were standing 
around over there, to try to determine more about the accident; 
and then I decided probably he was hurt, maybe seriously, and 
I did take him to the hospital. 

138 He continued down West Virginia Avenue a couple of 
blocks. I made a left turn out West Virginia Avenue 
and attempted to catch up with him, and I did, as he turned 
into one of the smaller streets off West Virginia Avenue to 
the right. I caught up with him, approached him again, sug¬ 
gesting I take him to the hospital, and he refused, and I in¬ 
sisted that he go, and I got out of the car and more or less as¬ 
sisted him in the car and took him back to the scene of the acci¬ 
dent to tell the cab driver, Mr. Hennessey, I was going to take 
him to the hospital. I suggested that he could find him at 
Casualty Hospital after he had got straightened out. 

By Mr. Conliff: 

Q. The defendant was in the car at the time you had this 
conversation with Hennessey? 

A. He was in the car; yes, sir. 

Q. Then, did you take the defendant to the hospital? 

A. I did take him to the hospital. 

Q. Did you have any conversation with him on the way to 
the hospital? 

• A. I asked him the extent of his injuries, and so forth, and 
he was describing them to me. 
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Q. What did he say, sir? 

A. He said his leg hurt and his head hurt and his hand hurt. 
Q. How was he dressed? 

139 A. He was dressed—the trousers he had on were some 
cast-offs of an Army fatigue uniform. He had on a 

heavy sweater, I recall. 

Q. Did you notice anything unusual about the sweater? 

A. It was torn. One of the sleeves—I think it was the right 
sleeve—was torn—either the right or the left sleeve. 

Q. Did you notice any dirt or mud on the defendant? 

A. There was dirt and mud. His trousers were very dirty 
to begin with, and there was dirt and mud, I think, in the 
vicinity of the knee of jjis pants. 

Q. Did you ask him his name, sir? 

A. I did ask him his name. He told me his name was Theo¬ 
dore Holmes. 

Q. Did you ask him anything about where he had been or 
what he had been doing out there? 

A. I did ask him where he had been, and he said that he had 
been on a job; that he worked for Rogers Transfer, and he had 
been on a job up there in that section—he didn’t tell me ex¬ 
actly where—and that on the way home he had dropped off 
to see a girl friend. 

Q. Was that the extent of the conversation you had on the 
way to the hospital? 

A. That is just about the extent of the conversation. 

Q. Did you go into the hospital with him. Lieutenant? 

140 A. I did. I took him into, the hospital. I went 
right with him, got in the hospital, and took him up 

to the receiving desk and explained to the nurse that he had 
been involved in an accident with an automobile, and I sug¬ 
gested that she call the police to straighten matters out in the 
event that there was any difficulty. 

Q. What time would you say that you arrived at the 
hospital? 

A. Approximately, I would say, nearly 7 o’clock. 

Q. What occurred? Did they do anything or examine the 
defendant in your presence? 

A. They did examine the defendant in my presence. 
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Q. What did they do to him? 

A. An interne came in and decided his injuries were not 
serious in any way and told him to wait; that a nurse would 
dress his leg. I think it was his left leg had a gash in it of 
some kind; it was bleeding. 

Q. Did they do anything to his left leg? 

A. Yes; an orderly came in and bandaged it for him. 

Q. Did you notice any other marks or injuries on him, sir? 

A. Yes; his right hand seemed to be slightly swollen and 
a bit of the skin off. 

Q. Did you notice anything else? 

A. I can’t say that I did notice anything else. The 
141 doctor examined his head thoroughly and didn’t seem to 
notice anything unusual. 

Q. I believe you testified, Lieutenant, that on the way to 
the hospital the defendant told you that his hand hurt, his 
head hurt, and his leg hurt? 

A. That is right, sir. 

Q. Did he complain about his head hurting while he was 
in the hospital? 

A. He did complain about his head hurting. 

Q. Did there come a time while you were in the hospital 
when the police came? 

A. Yes, sir; there was. 

Q. Who was the police officer? 

A. The police officer was Private Couture. 

Q. From the Traffic Bureau? 

A. Traffic Bureau, Accident Investigation Bureau. 

Q. Did Private Couture and the defendant have any con¬ 
versation while you were present? 

A. There was a conversation. Private Couture was at¬ 
tempting to get information as to how the accident hap¬ 
pened and as to who he was, and what not. He was reluctant 
to give the information, and Private Couture insisted and fi¬ 
nally got all the required information from him. 

Q. Did Private Couture get his name? 

A. He did get his name, sir. 

Q. Did he have any difficulty getting his name? 

A. There was a reluctance on the part of the de- 
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fendant to reveal his identity and to make an official report 
of the matter. Private Couture insisted that he do it and 
not drop it, as the defendant suggested, and he extracted the 
information from him. 

Q. Did the defendant give any reason why he wanted to 
drop the complaint? 

A. He said—he said he didn’t want to cause anybody any 
trouble; he was just willing to forget it. 

Q. Was there any conversation about how the defendant 
was to get home? 

A. There was a conversation as to how he was to get home. 
Mr. Hennessey volunteered to take him home. 

Q. That is the cab driver? 

A. That is the cab driver; and he consented; and then he 
got away from Mr. Hennessey and Private Couture and came 
over to me and asked if I would help him get home, take him 
home, or give him some carfare, as he was afraid of white 
people; he didn’t want to ride with Mr. Hennessey. 

Q. Did you take him home, Lieutenant? 

A. I did take him home. 

Q. What time did you get him home? 

A. I got him home approximately ten minutes after we 
left the hospital. It may have been in the neigh- 
143 borhood of 7:30 or a little later. 

Q. Where did you take him? Where was his 

home? 

A. I took him to Rogers Transfer, in the 1700 block of 
Seventh Street, Northwest. He told me that he lived in the 
rear. 

Q. Did you have any difficulty in talking to him in these 
various conversations you have related, sir? 

A. Yes; he seemed to be very evasive. He told me a cock- 
and-bull story about being in the Navy and about being 
wounded, which I knew wasn’t true; and he seemed to want 
to talk about things that were a little—well, promote himself 
as a war veteran of some kind. 

Q. Did you notice any odor of alcohol about him? 

A. Well, I can’t say that I detected any odor of alcohol. If 
there was any, it was not strong. I would say that his appear- 
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ance and temperament might give the idea that he might have 
been drinking. 

* 

By the Court: 

Q. Did you have any difficulty understanding him when 
you had these conversations with him, Lieutenant? 

A. To the best of his ability, he was coherent, as far as I 
was concerned. 

Q. You understood what he was saying? 

A. Yes; he was coherent. He didn’t have any difficulty 
making known what he wanted to make known. 

144 By Mr. Conliff: 

Q. I believed you testified, Lieutenant, that you saw 
him leave the scene of the accident and go a distance of some 
two blocks; is that so? 

A. Yes, sir. 

Q. Did he travel the two blocks in a straight line? 

A. Well, he crossed the street cater-corner, and his gait was 
a bit unsteady, but it was rapid at the same time. 

Q. He had no trouble moving? 

A. He had no trouble navigating. 

Q. Thank you very much, sir. 

A. You are quite welcome, sir. 

Cross-examination by Mr. Weeks: 

Q. Lieutenant, I believe I understand your testimony to be 
that you were coming east on Florida Avenue when you noticed 
this crowd of people? 

A. Yes. 

Q. You went a block or two down, turned around, and came 
back to see what happened? 

A. Yes, sir. 

Q. From there on up to the time you took this man home, 
you interested yourself in his case, then, didn’t you? 

A. Yes, sir. 

Q. What prompted you to be so interested in him? 

145 A. Well, from my observation of Holmes, I decided 
that he was a very unfortunate person, incapable of 

doing the ordinary things that people would do if they were 
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involved in an accident—that is, namely, to get themselves 
treated medically in the event that they were injured. 

Q. After you had done all the things you have just related 
to us, you were still of that opinion; isn’t that so? 

A. Yes, sir. 

Q. Did I understand you to say that you were impressed 
by his conversation; that he thought and said a number of 
things that were not in fact true? 

A. Yes, sir. 

Q. I take it you have had experience with other people of 
that nature, have you, Lieutenant? 

A. Oh, I have had experience with various types of char¬ 
acters. 

Q. In your capacity in the Army? 

A. Yes, sir. 

Q. Has that been for a number of years?* Since 1942, did 
you say? 

A. Yes, sir. 

Q. Would you say, as a result of your experience, that Holmes 
was normal? 

Mr. Conliff. If the Court please, I object. 

The Court. That is excluded. 

146 By Mr. Weeks: 

Q. You did say that Holmes said he was afraid to 
ride with white people? 

A. Yes, sir. 

Q. Did you go into that and ascertain why? 

A. No, sir; I did not. 

Q. He did say that his leg, head, and hand hurt? 

A. Yes, sir. 

Q. And he insisted that his head hurt him? 

A. Yes, sir. 

Mr. Weeks. I think that is all. 

The Court. Step down, Lieutenant. 

(The witness left the stand.) 

Mr. Conliff. Call Lionel Couture. 
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Thereupon Lionel Couture was called as a witness, and 
being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Would you state your full name, sir? 

A. Lionel Couture. 

Q. ThatisC-o-u-t>u-r-e? 

A. Correct. 

Q. You are a member of the Metropolitan Police 

147 Department, Mr. Couture? 

A. Correct. 

Q. You are attached to the Homicide Squad? 

A. Yes, sir. 

Q. Where were you attached on March 18 of this year, sir? 
A. I was attached to the Accident Investigation Unit. 

Q. Directing your attention to the afternoon or early eve¬ 
ning of March 18, were you on duty? 

A. I was. 

Q. Did anything unusual occur between 6 and 7 o’clock? 

A. Well, I responded to West Virginia and Florida Avenues 
to investigate an automobile accident. 

Q. What time did you go to the scene, sir? 

A. Well, I received the call at 6:45 p. m., and I imagine 
about 7 or 8 minutes—I was on the west side of town; I had 
to cross over to the east side—about 7 or 8 minutes before I 
arrived at West Virginia and Florida Avenues. 

Q. What did you do when you arrived at Florida and West 
Virginia Avenues, sir? 

A. Well, there, there was a Yellow Taxicab parked in the 
crosswalk about four feet from the curb on the northeast corner 
of the intersection. After making a few observations there, 
I left. 

Q. Was the victim of the accident there at that time? 

148 A. No, sir. 

Q. Did you ascertain where he was? 

A. I received information that they went to Casualty 
Hospital. 

Q. Did you go to the hospital? 

A. I did. 
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Q. What did you do when you got there? 

A. Well—I went to the hospital with the operator of the 
taxicab, Mr. Hennessey, and when I arrived there, this man 
w r as in the receiving room or the accident room, there, where 
they examine patients, and Lieutenant Mitchell, of the Army, 
was also there. 

Q. Where wras the defendant? What portion of the hospital 
w’as he in? 

A. He was in the admitting room—they call it the colored 
admitting room—at Gallinger—or at Casualty Hospital. 

Q. Did you notice any injuries on him? 

A. I did. 

Q. What, sir? 

1 A. Well, there was a bruise on his forehead, and there was 
a cut or laceration on the fingers—I have forgotten which hand; 
I have my notes here that I wrote—and there was also an 
abrasion on the leg. 

Q. How w T as he dressed, if you recall? 

149 A. Well, at the time that I talked to him, he was seated 
on the examining table, and his trousers w*ere down and 
hanging over the top of his shoes. I did remember that he 
had on a T-shirt with an Army insignia, some flying unit, on 
the arm. He had on a pair of loose, baggy fatigue trousers, 
Army color. They were yellow;, drab-colored, that had patch 
pockets on the side. 

Q. Did he have anything on over this T-shirt, that you have 
described, with the Army insignia on it? 

A. Well, I don’t recollect what he had on. 

Q. Do you recall wrhether he had on a sweater or coat? 

A. No, I don’t. I believe he had a sweater on; I am not too 
sure of that. 

Q. Did you talk to the defendant? 

A. I did. 

Q. Could he talk to you coherently? 

A. Yes, sir. 

Q. What conversation did you have with him? 

A. Well, I asked him about the accident. 

I said, “What happened?” and he told me that he was going 
south across Florida Avenue, on the east side of West Virginia 
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Avenue. He said he was headed home, and he said he had a 
green light at the time, and he saw the taxicab coming west 
on Virginia—on Florida Avenue, and he stepped off the curb. 
He looked the other way, and he didn’t look at the cab 

150 any more, and he stepped out and was struck by the 
taxicab. 

Q. Did he say what portion of his body hit the cab? 

A. No; I don’t recall asking that. 

Q. Did you have any conversation with him relative to leav¬ 
ing the scene of the accident? 

A. Yes; I asked him why he left the scene of the accident, 
and he told me that he didn’t want to mess with the police; he 
didn’t want to bother with the police. 

Q. Now, what time, sir, did you go back on duty after leaving 
the hospital? 

A. Well, after I left the hospital- 

Q. That was Casualty Hospital, I believe? 

A. Casualty. I went to No. 9 Precinct, I imagine, about 
10 minutes to 8 and wrote up the report. It takes about 15 
minutes to write up the report, and I called back in service at 
8:15. 

Q. Did you do anything else in connection with this matter 
that evening? 

A. Well, some time later there was—an hour and a half or 
possibly two hours; I don’t recall the exact time—there was a 
lookout flashed over the air, and the most striking part of it 
was- 

Mr. Weeks. Your Honor, I object. 

By Mr. Conliff: 

Q. Don’t say what the lookout was. Did they give a 

151 description of anyone in that lookout. 

A. They did. 

Q. After hearing that lookout, did you do anything, sir? 

A. I did. 

Q. What did you do? 

A. I went to a patrol box, and from there I was ordered to 
Detective Bureau, and then I put out a call for Lieutenant 
McCarty to call the office of the Identification Bureau, where 
I was, and I talked to Lieutenant McCarty over the phone. 
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Q. Had you seen-anyone that day who answered the de¬ 
scription given on the lookout?. 

A. I did. 

Q. Who? 

A. The defendant, at Casualty Hospital. 

Q. Did you report that to Headquarters? 

A. I did. 

Mr. Conliff. You may examine. 

Cross-examination by Mr. Weeks: 

Q. During the time you were talking with the defendant in 
the hospital, did you notice any alcohol on his breath? 

A. Yes; I did. 

W T as it strong? 

152 A. No; it wasn’t very strong. It was noticeable when 
you got right up close to him. I detected the odor. 

Q. Did you hear him make any statements to the doctor 
with respect to where his injuries were? 

A. No; I didn’t. The doctor, by the time I had arrived at 
the hospital, had already examined him, and he was in the 
front office. 

Q. Did he have any bandages on him anywhere? 

A. I don’t remember him having bandages. I remember 
his leg was bleeding, and he had been treated with, probably, 
mercurochrome—there was some red substance—and that was 
about all; also that he had some bloody marks on his hands 
and wrists. 

Q. Were there any marks of any nature on his head? 

A. There was a rising—swelling—oh, about this big around 
on his head. I forget whether it was on the right side or left 
side; it was in the temporal region somewhere. 

Q. About the size of a half dollar or a golf ball? 

A. Yes, sir. 

Q. Let the record show that it was the size of a golf ball on 
the right side. 

A. I don’t know whether it was on the right side, but I know 
it was on one side or the other; yes, sir. 

Q. Isn’t it a fact, sir, that when you asked him why he 
left the scene of the accident, he said he didn’t want to 

153 cause the cab driver any trouble? 
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A. No, sir, he didn’t say that; he said he didn’t want to mess 
with the police. 

Mr. Weeks. I have no further questions. 

Redirect examination by Mr. Conliff: 

Q. In response to Mr. Weeks’ question, you said this bruise 
was about the size of a half dollar or a golf ball. By that do 
you mean the diameter of a half dollar? Was it that big 
around? 

A. The diameter. It didn’t protrude out like a golf ball. 

Q. Was there swelling? 

A. There was swelling. 

Q. How large was the swelling? 

A. I don’t exactly recall; I know it was noticeable. 

Q. By the size of a golf ball, you mean merely the diameter? 

A. There was an area about the size of a golf ball on his 
forehead. 

Q. But it did not protrude the extent of the thickness of a 
golf ball ? 

A. No, sir. 

Q. Anything near the thickness of a golf ball? 

A. No, sir. 

• * * * * 

154 Thereupon George H. Robinson was called as a wit¬ 
ness and, being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name, sir, is George H. Robinson? 

A. Yes, sir. 

Q. R-o-b-i-n-s-o-n? 

A. Yes, sir. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment, attached to the Sex Squad of the Detective Bureau? 

A. Yes, sir. - 

Q. Mr. Robinson, directing your attention to March 18 of 
this year- 

A. Yes, sir. 

Q. (Continuing.) Were you on duty that evening?* 

A. I was. 




102 


Q. Did you have occasion, sir, to go to Gallinger Hospital? 
A. I did. 

155 Q. What was the occasion of your going to Gallinger 
Hospital? 

A. I was directed to go to Gallinger Hospital with Lieutenant 
McCarty, and I drove the automobile. 

Q. Where were you when you were directed to go to Gallinger 
Hospital? 

A. I was in the office of the Sex Squad. 

Q. Where is that located? 

A. In the new Municipal Building, on the third floor. 

Q. What time, approximately, was it? 

A. It was about 8 p. m. 

Q. You say you drove the car? 

A. Yes, sir. 

Q. Lieutenant McCarty was with you? 

A. Yes, sir. 

Q. Lieutenant McCarty is the head of the Sex Squad? 

A. Commanding Officer. 

Q. What did you do when you arrived at Gallinger Hospital? 
A. We went to the main admission building and were 
directed to the south building, Children’s Ward, on the second 
floor. 

Q. What did you do when you got there, sir? 

A. We went to the second floor, and we learned that a young 
white girl, whom we later identified as Sally Hilton, 

156 was in what they have—a temporary room there. 

Mr. Weeks. I submit that that is not responsive. He 

was asked what he did, and he is telling about the- 

The Court. What he saw and did. 

By Mr. Conliff: 

Q.* Did you see this patient in the hospital? 

A. I did. 

The Court. What hospital was this? 

Mr. Conliff. Gallinger Hospital. 

The Witness. Gallinger Hospital. 

The Court. Go ahead. 

By Mr. Conliff: 

Q. Where was the patient? 
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A. She was on an operating stand. 

Q. What was being done to her, if you know? 

A. Dr. Oven was present and a nurse and some other doctors. 
She was wrapped in a blanket, and her hair was full of mud and 
leaves. Her face was full of mud and blood and considerably 
swollen. 

Q. What do you mean by “considerably,” Mr. Robinson? 

A. There was great puffiness, as though the child had been 
beaten. 

Mr. Weeks. Your Honor- 

The Court. That is excluded. That goes out. 

157 By Mr. Conliff: 

Q. Did you notice any abrasions or cuts or contu¬ 
sions? 

A. There was an abrasion to her ear; it had been split. At 
one time—at a couple of different times they opened up the 
blankets, and she was nude. A splint was on her left leg, and 
there was blood in the vaginal region. There was much blood 
and much mud over her body. 

Q. Were you assigned to any duty at the hospital, sir? 

A. I was assigned to stay with Miss Hilton. 

Q. The little girl? 

A. The little girl—by Lieutenant McCarty. 

Q. Did you at any time talk to her? 

A. There came a time when I talked to her. It was about 
9:15. I told her that I was a police officer and that I was there 
and wanted to find out what had happened to her. She told 
me- 

Q. What was her condition? Was she conscious? Just de¬ 
scribe how she was. 

A. Well, at that particular time she had gone through a pe¬ 
riod of where she had been trembling, and then that stopped. 
I directed my questions to her, and she responded very feebly, 
and she told me that it was a man, and I asked her what kind 
of man. 

Q. Don’t tell us what she told you. Did she give you some 
idea of what had happened? Did she make a complaint, 

158 in other words? 
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A. No; she was in no condition to respond and tell me 
what, exactly, had happened. She couldn’t move her mouth, 
hardly. 

Q. Did she give you a description? 

A. She gave me a description; yes, sir. 

Mr. Conliff. You may examine. 

Mr. Weeks. I have no questions. 

The Court. Step down. 

(The witness left the stand.) 

Mr. Conliff. Lieutenant McCarty. 

Thereupon Richard F. McCarty was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination by MO*. Conliff: 

Q. Your name, sir, is Richard F. McCarty? 

A. That is right, sir. 

Q. That is M-c-C-a-r-t-y? 

A. Yes. 

Q. You are a lieutenant in the Metropolitan Police Depart¬ 
ment of this city? 

A. Yes, sir. 

Q. In charge of the Sex Squad? 

159 A. Yes, sir. 

Q. Were you so assigned on the 18th day of March 
of this year, Lieutenant? 

A. Yes, sir. 

Q. Were you on duty the evening of March 18? 

A. I was. 

Q. Did you have occasion, sir, to go to Gallinger Hospital 
on that evening? 

A. Yes, sir. 

Q. What did you do, sir? 

A. We had a report of an assault, and I went there and 
called for several cruisers to start an investigation. 

Q. Who responded when you called for the cruisers? 

A. Detective Sergeants Young and Talbot. 

160 Q. They are here today, sir? 

A. Yes, sir. Robinson was with me; McCarthy and 
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Bailey came in another cruiser; and the third cruiser had Weber 
and Moore. 

Q. What did you see? Did you see Sally Hilton? 

A. Yes, sir; I saw her with the doctors working on her in a 
room on the second floor of the building. 

Q. Then, what did you do, sir? 

A. I left Robinson there in case she might talk at any given 
moment. I sent Young and Talbot back to the scene of the 
crime. 

Q. Do you know what, if any, civilian went with them, sir? 

A. Yes; one of the young members of the family; also I 
sent McCarthy and Bailey back there. 

Q. They are uniformed men? 

A. No; they are both detectives—probational detectives. 
The other cruiser I sent on another mission to run down some¬ 
thing I had heard. From there I took what information I had 
to form a lookout. 

Q. Where did you get the information for the lookout? 

A. That came from the scout car man—92 Scout—that he 
had received at the scene of the crime from several witnesses 
that were there. 

Q. Yes. 

161 A. From there I went to headquarters and looked 
up pictures on various suspects. From there I went 
to No. 9 to check on one of them, and there—Detective Ser¬ 
geants Talbot and Young came there and said they had been to 
the scene and found some clothes and also a letter. That letter 
had a name and address on it, and then we- 

Q. Did you see the letter, sir? 

A. Yes, sir; I saw the letter. 

Q. What name and address did the letter have on it? 

A. It had 1723 3 /^ Seventh Street, and it was addressed to the 
defendant, and inside of it was a notice to come to Freedmen’s 
Hospital for examination. 

We went back to headquarters to look at that name and see 
if we could find pictures or anything, and at the same time I 
sent a call for Lieutenant Layton. Lieutenant Layton showed 
up about 5 minutes of 10,1 believe it was. 
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Around 5 minutes of 10 we decided we would go up to 172314. 
We went up there but couldn’t find any way to get in. It is a 
business establishment in front. We couldn’t find any living 
quarters that looked like it might be occupied. 

We went from there up to the hospital and to look up those 
records on this name. 

Q. Which hospital was this? 

A. Freedmen’s. While at Freedmen’s, I received a call from 
Mr. Couture, who was then in the Traffic Division. 

162 He told me about an accident- 

Q. Don’t tell us what he told you. You received cer¬ 
tain information from Mr. Couture? 

A. I received some information from him. 

Q. What did you do after you received that information? 

A. We then went over to Casualty Hospital. In Casualty 
Hospital we received some more information and then went 
back to 172314 Seventh Street. On arriving there, the gate 
that was on the side, that on our first visit was open, was locked, 
and the lock was on it. One man stayed in front—I think it 
was Talbot—and the three of us went to the back, climbed the 
fence, came in, and there we saw a light in the rear of that busi¬ 
ness establishment. We knocked on the door, and a Mrs. Fraser 
admitted us. We asked if the- 

Q. Is Mrs. Fraser here today, sir? 

A. I saw her here this morning. We asked her if the de¬ 
fendant lived there, and she said, “Yes.” 

Q. Don’t tell us the conversation, sir. 

A. All right, sir. 

Q. Did you find the defendant? 

A. In the rear room we found him asleep on a cot, fully 
clothed. 

Q. How was he clothed? 

A. He had on a blue sweater and shirt. He had on Army 
fatigue pants with pockets on the side and a pair of 

163 heavy shoes. 

I asked him if he was using a coat that evening, and 
he said no, he hadn’t. We asked him if he had been out in the 
Northeast, and he said, yes, he had been out there to see a girl. 

Q. Keep your voice up. 
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A. We took him in the car, and he told us he had been to see 
a girl away out in Dean wood, and that he had- 

Q. If I may interrupt you at this point, what time did you 
take the defendant into custody? 

A. That would be around 11: 20, I should judge; 11: 30 at 
the latest. 

Q. That would be on March 18? 

A. That is right, sir. 

Q. Then, I believe you asked him where he had been in the 
Northeast, and he said he had been visiting a girl? 

A. That is right. 

Q. Where did you take him then? 

A. We took him out, and we arrived as far as 48th and Dean 
Avenue, and he hadn’t been to this girl’s house, but he had only 
met her at the comer drugstore there, 48th and Dean Avenue; 
and after a number of questions, he admitted that he hadn’t 
seen any girl; that she had—he had been drinking, and he 
didn’t know where he had been, and he walked back 
164 from—after getting out there and being with some fel¬ 

lows, that he had walked back home. He told us that 
he had got into an accident. 

Q. Where did this conversation take place? 

A. In the car. 

Q. The defendant had been placed in the car after his arrest, 
as I understand it? 

A. Yes. 

Q. He was still in the car? 

A. Yes; and at 48th and Dean Avenue is where he told most 
of this. Then he told about walking back from there. 

Q. Who else was in this car? 

A. Lieutenant Layton, Sergeants Young and Talbot, and 
myself. 

On the way back to headquarters—we then turned around 
and went to headquarters—we told him he was obviously not 
telling the truth. 

Q. Did he tell you at that time about any accident he had 
been in with a taxicab? 

A. Then he told us about it. On the way back he told us 
that he had—on his way, walking back Florida Avenue, he had 
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been hit by a taxicab; and we had asked him previous to that 
where he lost his hat, and he said no, he didn’t know where. 
After telling' us of that accident, he told us he lost his hat at 
that time. 

Q. At what time? 

165 A. At the time of the accident. 

Q. Yes, sir. 

A. We got back to headquarters, and then vre put him in 
the back room, and we started to get ready for the case, to talk 
to him, such as getting our forms ready, and all. 

Q. What time would you say you arrived back at head¬ 
quarters? 

A. Shortly after midnight. I doubt if it would be later than 
quarter after 12,20 minutes after 12. We decided to have some¬ 
thing to eat, and we sent out to get some sandwiches. We have 
a coffee pot there, and we started making coffee. By 1 
o’clock- 

Q. Did the defendant have anything to eat? 

A. He was offered a sandwich, and he refused it, and he was 
offered some coffee, and he refused it. All he wanted was water. 
He was very nervous. 

Sergeants Talbot and Young talked to him first. They went 
and asked him questions. That I couldn’t tell you—what they 
asked him. 

Q. I just want any conversation at which you were present. 

A. After about 20 minutes, why, they came back, and we 
had our sandwiches and then the coffee. So a short while after¬ 
wards Lieutenant Layton talked to him. 

In the meantime, a teletype came to us from down in 

166 Virginia about a possible suspect in the same case. 

After he had been talked to for a while by Lieutenant 
Layton, I sent the three of them up to the bus station to check 
on this to be sure that there was nothing that could be used. 

While out, I talked to him, and. continuing to talk to him, 
I informed him that his—that we were going to present his 
clothes, her clothes, the child’s clothes, and all to the chemist, 
and most likely things in there would show to us that he was 
the man that was involved in the rape of that child. 
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He couldn’t understand it. He wanted it explained to 
him. I .explained it partially to him. He seemed to be not 
interested. He yawned quite a few times. I asked him if we 
were boring him at the time. 

. He says, “No, I’m all right. I’m tired. I haven’t eaten 
anything since yesterday morning. I have no desire to eat.” 

He said, “I’ve been drinking whisky. It’s got me upset.” 

So during the questioning, he asked me to get him water. 
I got him water at least six times.* I advised him against it, 
because cold water and a nervous, hot stomach wasn’t doing 
him any good. 

He went over the story again, that he had been out North¬ 
east and drunk, came back again, and then he brought 
167 in another man he had met, by the name of Daddio; 

and then he admitted that he did go back into the woods 
with this fellow Daddio, and while there they did meet a young 
white girl, and that they started down with this girl, trying 
to find out how to get out of the place, once they had gone in, 
and she said she would show them; that they went down to¬ 
ward where a spring was, and then there Daddio started playing 
with her, and Daddio threw her on the ground, playing with 
her, got rough, and the girl kicked him, and he did hit the child; 
that he saw nothing of any assault; and he got scared and left 
and ran away from them. 

About that time, in come Lieutenant Layton and Young and 
Talbot, and I told them that he had brought in this second 
man and that he admitted that the second man had been play¬ 
ing with the child, had thrown her down, and had hit her. 

Lieutenant Layton produced—asked him was he sure where 
he had lost his hat. He said yes, he had lost it at the scene of 
the accident—automobile accident. 

He produced a hat—produced a hat that was brown and 
had newspaper in it and asked him if it was his hat. He 
identified it as his own; and that it had—he was informed it 
was found at the scene, and he admitted he must have lost it 
out there. 

By the Court: 

Q. What scene? 

A. At the scene of the attack on the child. 


168 
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By Mr. Conliff: 

Q. Was he ever asked about the letter, Lieutenant? 

A. Yes, sir; he was asked about the letter in the beginning. 
That, as I understand it- 

Q. Were you present when he was asked about the letter? 

A. I was present; not up close. 

Q. Who asked him about it? 

A. Talbot and Young. 

• Q. After he was shown the hat, was he told where it was 
found? 

A. Yes; he was told where it was found, and then he wouldn’t 
talk to anybody but Lieutenant Layton at the time. I moved 
back further, to another desk, and he talked to Lieutenant 
Layton; and Lieutenant Layton in his presence told me—he 
said, “He has admitted the assault.” 

Right after that I went out—that, then, was around 5 
o’clock—I called up Mrs. Windsor and Mrs. Hill and asked 
them would they be willing to come up to Headquarters for 
identification, if possible; that we had the suspect, we thought. 

Q. They did come up? 

A. Later on, they came out. We sent up and got them, 
brought them up, and had a line-up for them of six men down in 
No. 1 cell block. They didn’t identify him. 

169 So I called him over and spoke to him. I told him, 
“This is the child’s mother. I want you to tell her just 
what you told us upstairs, so that she won’t be—have a mis¬ 
taken idea in her head that we haven’t got the right man; that 
the man who did rape her daughter is still at large. Will you 
do it?-” 

So he hung his head and didn’t say anything. 

I said, “Did you rape this child?” 

He said, “I did.” 

“Did you hit her?” 

He said, “I did.” 

I said, “What weapon,did you use?” 

He said, “I used no weapon; I only used my fist.” 

I said, “Now, you are sure this is true? Talk to Mrs. Hilton 
here.” 
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He says, “Yes”; and he kept—in fact, his head went down 
further all the time. 

The mother turned, and she was quite weak, and we had to 
catch her at the time. 

So that was over with, I believe, at 6:25 in the morning. 

Q. Was anyone present with Mrs. Hill, the child’s mother? 

A. Mrs. Windsor. 

Q. What time was this completed, that Mrs. Hill and Mrs. 
Windsor left? 

170 A. My recollection is that it was 6:25 in the morning. 

We then took him out to the scene; and from the 

station we first had—we figured he had come up from M Street 
into that place, but we took him there, and he showed us where 
he had gone out on the truck and had dropped some cinders 
just east of Twenty-eighth Street, where there had been a large 
hole, and that he—he told us that he and the Rogers boy and 
the other boy on the truck had got into an argument; that he 
had struck the second boy with a brick, and that they had chased 
him, and he said he couldn’t find the road, that he got back into 
where the assault took place. 

So we took him to Twenty-eighth Street. He said that 
wasn’t the road. We took him down to the road west of there, 
right at the end of the fence, and he said that wasn’t the road. 

We still couldn’t figure it out—not until later, when we 
figured there was another way. 

Anyway, we took him back into where the scene was, and 
he showed us where down in the spring was where the assault 
had taken place. Mr. Layton showed him where the hat was 
found, and all, and he stated, “Yes,” he presumed that was 
right; he didn’t have as clear a recollection of it. 

We took him back to Headquarters again and then made 
arrangements with Dr. Rosenberg for examination. 

Q. Were you present? 

171 A. Lieutenant Layton and I went up to Dr. Rosen¬ 
berg’s with him, and he was stripped, and he was told 

about the—that we wanted to take and see if he had any blood 
on him. He objected to it, because it was something to be 
signed, and he said he wouldn’t sign anything. 

812073—48-8 
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Well, that was Dr. Rosenberg, I told him; that signing that 
meant only his permission to have this examination made and 
wasn’t anything that was to testify against him; that is, his 
signature to it was a form that had to be followed out. 

He said, “Well, if that’s the way, it’s all right with me.” 

So he signed a little—what’s-its-name—and the little form, 
and the doctor put his medicine on him, which turned blue 
around his privates and on his hands. He was showing him 
how that medicine did turn it blue and explained to him that 
wherever blood was, that it would turn it blue. That was ex¬ 
plained to him at first before it was put on him, and he seemed 
to be rather amused that it could appear like that. 

Dr. Rosenberg was requested to look over him to see if there 
were any other bruises and other conditions, or anything, on 
him, which he did. What his report is, I couldn’t tell you. 

Then he was taken back to Headquarters, and from there 
I believe Lieutenant Layton wrote up a short synopsis of what 
he had told him and asked him if it was true, and he said, 
172 “Yes; ” and he says, “Well, we want you to sign it.” He 
refused to sign it. He said that he wouldn’t sign it 
unless his aunt, Lucile Thompson, I think the name is, was 
present. 

We had asked him a long time previous if he had wanted a 
lawyer, and he said he didn’t know any lawyers any time. We 
told him that at trial he would be given the benefit of lawyers, 
unless he selected his own or his relatives had got one for him. 

We sent for Lucile Thompson. She wasn’t home. Ser¬ 
geant Bailey went after her. She wasn’t at home, but he did 
find her at her place of employment, and she was brought down 
to Headquarters. 

By Mr. Conliff: 

Q. What time would you say, Lieutenant, Lucile Thompson 
came down to Headquarters? 

A. Nine-thirty, quarter of ten. 

Q. Was there any conversation had between her and the de¬ 
fendant or you and the defendant? 

A. Yes. She and the defendant had a long conversation 
together, and I went back there, and I asked him—I said, “After 
talking to your aunt, do you wish to sign this statement?” and 
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she spoke up, and in his presence right there she says that “He 
says that you people beat him to get this out of him.” 

Mr. Weeks. What is that? 

173 The Court. “He says that you people beat him to get 
this out of him.” 

The Witness. I said, “Well, you look at him and see if you 
see any marks or bruises on him." I said. “He has already been 
examined by one physician.” 

I asked him who it was—in her presence—who it was that 
hit him, and he wouldn’t say. 

I said, “Did I beat you?” 

He said, “No.” 

“Did Lieutenant Layton beat you?” 

He said, “No.” 

“Did any man in this room beat you?” 

He said, “No.” 

I said, “Well, is that a true statement?” 

He told her yes, it was. She told him to sign that statement 
if he thought it was true. If he said it was true, for him to 
sign it; if it wasn’t true, don’t sign it. 

So after talking to her for a little while longer, he still re¬ 
fused to sign it, so she got up and left. 

Q. Was he taken to court that morning, Lieutenant? 

A. Yes, he was taken to court by Lieutenant Layton. 

Q. At any time from the time he was arrested—I believe you 
said it was some time prior to midnight on the 18th—until the 
time that he was taken to court, did any police officer in your 
presence threaten him or strike him? 

174 A. No, sir. 

Q. Were any promises made to him? 

A. No promises made, no, sir. 

Q. With reference to this statement that he gave to you and 
to these other officers, were any inducements given to him to 
make it? 

A. None whatsoever. 

Q. Were any threats made against him in connection with 
these statements? 

A. No, sir. 
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Q. Did he at any time during that period ask for anything to 
eat or to drink? 

A. No, sir. He was offered a sandwich when we ate, and 
he was offered coffee. In fact, he was offered coffee twice, 
because coffee was made twice. He didn’t want coffee. All he 
wanted was water. He was drinking so much water that later 
on he threw that water up. He became sick. I told him he 
was going to. His nerves—he was going like that from the 
time we arrived until we arrested him and until after he told 
his story. 

Q. Did he ask to see anyone else except his aunt? 

A. Yes, some cousin, that we couldn’t locate for him. We 
asked him if he wanted Mrs. Fraser, whom we had also called 
there, but he said no; he wanted this Lucile Thompson. 

Mr. Conliff. You may examine. 

175 The Court. We will recess at this time. 

(At 3: 50 p. m. an adjournment was taken until 
Wednesday, May 19,1948, at 10 a. m.) 

Wednesday, May 19,1948 

The trial of the above-entitled case was resumed before the 
Hon. Edward M. Curran, Associate Justice, and a jury, at 10 
o’clock a. m. 

178 Thereupon Richard F. McCarty resumed the stand 
and, having been previously duly sworn, testified further 
as follows: 

Cross-examination by Mr. Weeks: 

Q. Yesterday, Lieutenant, I believe you told us that you 
went to the hospital to see Sally; is that correct, sir? Did you? 

A. Yes. 

Q. You and certain other officers? 

A. Yes; in the beginning. 

Q. About what time of the evening was that, sir? 

A. I judge that was about 8:15—8:20 at the latest. 

Q. Who accompanied you? 

A. Detective Robinson. 

Q. Detective Robinson? 

A. Robinson. 

Q. You also said that you had various pictures of suspects? 
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A. Later; not there. 

179 Q. About what time was that? 

A. Well, we went back to the—to see if we could get 
some pictures of suspects—I guess that was 9:30—back at 
headquarters. 

Q. How many pictures did you get, sir? 

A. We looked and found one. 

Q. You had only one suspect? 

A. One, yes—in our mind at that time. 

Q. Was that the person to whom you referred yesterday as 
being from Virginia? 

A. No, sir; that was later on, after midnight; we received 
a teletype from Virginia. 

Q. Incidentally, what happened to that suspect from Vir¬ 
ginia? 

A. Nothing. That suspect had been seen two days previous 
to the crime instead of being that night. You see, the teletype 
went out and was broadcast all over the eastern seaboard, and 
the Virginia State Police picked it up, that one man, talking 
about this colored man that was—answered that description 
that had got off a bus down in Woodbridge, Virginia, so they 
sent that information to us, that a man answering that descrip¬ 
tion had got off a bus down there at Woodbridge. So then we 
sent up to the Greyhound to check on that, and we found out 
that that had happened 2 days previous, not at that time. 

180 Q. Now, as I understand it, you first arrested the 
defendant about 11:30 at night? 

A. Around 11:30, yes, sir. 

Q. And at that time you took him into custody? 

A. That is right. 

Q. Now, when did you take Holmes to the scene of the 
accident? 

A. The next morning—of the accident? 

Q. The alleged commission of the crime. 

A. The next morning Lieutenant Layton and myself did. 

Q. About what time was that? 

A. I judge around 7:30; something like that. 

Q. From 11:30 until 7:30, as I understood you, Holmes had 
not eaten, and he had drunk a lot of water? 
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A. That is right; and he stated he hadn’t had anything to eat 
since the morning before. 

Q. Of course, he didn’t have any sleep, did he, sir? 

A. Well, he was asleep when we arrested him. 

Q. That was at 11:30? 

A. That is right. 

Q. Your information was that he had left the hospital some 
time after 8 o’clock; is that right? 

A. Somewhere around there, yes, sir. 

Q. When you examined Holmes, did you notice any scars 
about his body? 

A. I never examined him. 

181 Q. Did you ever see him undressed? 

A. Yes, sir. 

Q. Did you notice any scars about his body? 

A. He had a bandage on his leg. 

Q. What about his head? 

A. I didn’t notice any. 

Q. Nothing unusual appearing about his head? 

A. Not to me; I didn’t feel his head. 

Q. I beg your pardon? 

A. I didn’t notice his head. Dr. Rosenberg was the man that 
stripped him. He had his clothes taken off him in the Sex 
Squad, but I didn’t examine him. 

Q. You just observed how he appeared? 

A. Well, I had other things to do in there, like making out 
papers and forms. 

Q. What officer did? 

A. Lieutenant Layton. He would be able to tell you about 
taking the clothes from him. 

Q. Officer, isn’t it a fact that you were present when one of 
the officers kicked him on the sore leg? 

A. No, sir. This man was under my custody from the time 
of his arrest until the moment he was taken downstairs to—we 
took the mother and Mrs. Windsor to see him, and he went out 
. of my sight then, because he went down the back way—I picked 
them up and went down the front way—to have the line-up, so 
that they wouldn’t see him before he got down there. 

182 Only the time that he was fingerprinted and going down 
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for that he was out of my custody ,and the whole time he was 
never touched. I had full responsibility for that man's 
safety. 

Q. You were trying to get him to sign a confession, weren’t 
you? 

A. We asked him to, sure. 

Q. I take it that you were using persuasive methods, were 
you not, sir? 

A. No, sir—persuasive? We didn’t have to persuade him 
very much after he first started—after he was shown all the evi¬ 
dence we had—fully shown. That is, when Lieutenant Layton 
came back in the morning with his hat and the child’s pants 
and talked to him, then he became calm. Previous to that he 
was all nerves, and all, and was sparring with us in questioning. 

Q. That was eight hours later? 

A. No. 

Q. From 11: 30 to about 8: 30?- 

A. Oh, no. He first started telling about this around 4: 30 in 
the morning. The preliminaries followed. There is more work 
in a case like this—examinations, papers, and things like that— 
than on the face of it. 

Q. You told us yesterday that you offered Holmes a 
sandwich? 

183 A. That is right. 

Q. He refused it? 

A. Yes, sir. 

Q. You offered him coffee on two occasions, and he refused it? 

A. That is right. 

Q. Did you offer him a sandwich? 

A. I did myself. 

Q. What type of sandwich? 

A. We had ham-and-egg sandwiches. I had two there; I 
offered him one. 

Q. Did any other officers have sandwiches? 

A. Oh, yes; every man in the room had sandwiches. We sent 
out and got them down at the lunchroom down on Pennsylvania 
Avenue, 600 block. 

Q. How many officers questioned the defendant during this 
time? 
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A. There was only four—that is, Talbot, Young, Lieutenant 
Layton, and myself. A number of officers came in the room and 
back out again. 

Q. But you four continuously questioned him from the time 
you took him into custody until the course of the next morning? 
A. No; not continuously. 

Q. Over what period of time would you say, sir? 

184 A. Well, after he was brought into the Sex Squad, then 
he was given a long breathing spell then, because we 

were getting ready to—that is, have sandwiches and coffee, and 
after that we had to make up the papers and 0. K. lookouts. 

Q. You mentioned something about forms. What type of 
forms did you have in mind? 

A. We always take what is called a line-up sheet and face 
sheet. That is, it takes the full history of the person, and both 
of them carried practically the same thing. The face sheet 
carries a little bit more, but they are separate and distinct, and 
have to be made separate. It takes about 20 minutes to make 
each one—that is, the average policeman does; those who know 
how to type good are all right. 

Q. Did I understand you to say yesterday. Officer, that 
Holmes got sick? 

A. Yes, sir. 

Q. What time was that? 

A. Around 4 o’clock in the morning. 

Q. Describe that condition, if you will, sir? 

A. He had been drinking water, and I advised him against 
it because of his nervous condition, and I told him that cold 
water would affect his stomach; and I said, “Before long you’ll 
get sick if you keep this up.” 

So at last he belched, like he was going to throw up, several 
times, and I brought a spittoon over there. After 

185 a while he let loose, and he let loose all of this water, and 
he filled that spittoon. 

Q. What did you do? What medication did you give him? 

A. There wasn’t anything to give him. 

Q. Did you let him lie down? 

A. Yes, he laid right on the floor. He asked to lay down on 
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the floor. I told him it would be better if he stood—stood up 
and bent over on his—to relieve the pressure on his stomach. 

Q. All of this was prior to the time he started to break down, 
as you say? 

A. No; he said—told me about Daddio- 

Q. This was about 4 o’clock? 

A. That is right. 

Q. You told us that around that time he started to break 
down, to use your expression? 

A. No; I told you when Lieutenant Layton came in with the 
hat, and all that—Lieutenant Layton was out there when he 
became sick; I had him alone. 

Q. What did you mean when you said he was breaking down 
around 4 o’clock? 

A. I don’t recall that. I told you he did break down after 
Lieutenant Layton presented the hat to him. 

Q. But that was at 7:30 in the morning? 

A. No, no; that was 4:30 in the morning. 

186 Q. That was right after he got sick? 

A. That is right. Right after Lieutenant Layton came 
in, he got up in a chair, and he talked about that hat. He iden¬ 
tified his own hat. 

Q. He was pretty sick at that time, wasn’t he? 

A. I would say so; I would say he was more relieved. His 
nerves had calmed down. 

Q. Did you offer him any coffee after that? 

A. No; I don’t think so. I think the coffee had been drunk 
before then. We didn’t order coffee any more the rest of the 
night. 

Q. He had been drinking considerably, had he not, Lieu¬ 
tenant? 

A. He said he had been drinking, and his friends on the truck 
said he had been drinking. 

Q. You as an officer are familiar with the reactions of per¬ 
sons who have been drunk, are you not, sir? 

A. Yes, sir. 

Q. They always call for cold water; isn’t that so? 

A. Sir? 
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Q. They always call for cold water; isn’t that so? 

The Court. That is excluded. 

Mr. Weeks. If he knows, Your Honor. 

The Court. No. That is excluded. 

By Mr. Weeks: 

187 Q. Were you present at the time the child, Sally, 
identified Holmes? 

A. No. 

Q. Do you know who w’as? 

Mr. Conliff. I object, if the Court please. The witness 
was not present; anything he would know if he was not present 
would be hearsay. 

By the Court: 

Q. You were not there? 

A. No, sir. 

By Mr. Weeks: 

! Q. You were in charge of the investigation, were you not, 
sir? 

A. That is right, sir. 

Q. As the officer in charge, you ordered the investigation, 
didn’t you? 

A. I went around on it. 

Q. You ordered the line-up, didn’t you? 

A. Yes, sir. 

Q. Whom did you order to line up in the line-up, or what 
officers did you order to carry out your instructions? 

A. Do you mean- 

Mr. Conliff. If the Court please, I think counsel should 
make it more specific. 

The Court. I will sustain the objection. It is not 

188 whom he ordered, but who attended the line-up. 

Mr. Conliff. I think also that there should be some 
testimony as to when and where this line-up occurred—the one 
Mr. Weeks is referring to. 

By Mr. Weeks: 

' Q. I am referring to the line-up having to do with the point¬ 
ing out of Holmes by the little girl. That is the first one. 
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A. You mean lately? She could not when I had anything 
to do with it. Lieutenant Layton was given free rein as to 
when he would be able to have the line-up with the child. I 
didn’t know when she was to be well enough and available to 
go to a line-up, and at the time- 

Q. When was the first line up? 

A. W r e had a line-up the morning that he was arrested—the 
morning after he was arrested—you know, for the mother. 
That is the only line-up I attended. 

Q. Wffiat time was that? 

A. Six-twenty in the morning. That was at No. 1 cell block. 

Q. Who was present at that line-up, sir? 

A. Mrs. Windsor, Mrs. Hill, Lieutenant Layton, Detective 
Sergeants Young and Talbot, and myself. 

Q. How many persons were in the line-up? 

The Court. What difference does it make? 

189 Mr. Weeks. Your Honor, I think we have a right to 
go into that question. 

The Court. He testified nobody identified the defendant. 

Mr. Weeks. Oh, I didn’t understand that to be so. 

The Witness. No; no one identified him that morning. 

By Mr. Weeks: 

Q. Officer, at the time that Holmes became sick, did you 
notice whether there was any alcoholic content in the—what¬ 
ever it was that he brought up? 

A. The liquid? 

Mr. Conliff. I object, if Your Honor please; I do not think 
the witness is qualified. 

The Court. Sustained. 

By Mr. Weeks: 

Q. Did you order an examination to be made to make that 
determination? 

A. No, sir. In our opinion, the man w’as not drunk. 

Mr. W t eeks. Your Honor, I am going to ask that be stricken 
out as to his opinion. I asked him what he was doing and 
what he saw. 

The Court. Very well. 
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By Mr. Weeks: 

Q. What time did Holmes finally get to court that morning? 
A. That I couldn’t tell you; I presume it would be 

190 about 11- 

Mr. Conuff. I object, if the Court please. 

By Mr. Weeks: 

Q. No, no. You didn’t take him? 

A. No; Lieutenant Layton took him. 

The Court. Is that all? 

Mr. Weeks. I think that will be all now, if Your Honor 
please. 

Redirect examination by Mr. Conliff: 

Q. Lieutenant, counsel asked you whether or not this man 
was questioned continuously from the time he was arrested, 
around 11:30 p. m., until the time he was sick. What time 
was he taken to headquarters? 

A. Close to 12 o’clock. 

Q. Prior to that time, I believe you testified, he went to 
show you where this girl was he told you he had been with? 

A. Yes, sir. 

Q. I believe you testified in response to Mr. Weeks’ question 
that Lieutenant Layton, Sergeant Talbot, and Sergeant Young 
were present during the morning. Were they present the entire 
time from the time that the defendant arrived at headquarters, 
around 12 o’clock, until the time he was ill, around 4? 

191 A. No, sir; they went out. They went to the bus 
station and checked that teletype; then they went up 

to the scene, searched the scene, and found the hat. 

Q. Did they take care of both of those pieces of business at 
the same time, or did they make two separate trips? 

A. No; one trip. 

Q. How long would you say they were gone? 

A. Approximately an hour and a half. 

Q. Prior to the time the defendant became nauseated, did 
he make any complaint of feeling ill? 

A. Yes; he told—after he started like he was going to throw 
up—he said he was afraid he was going to—that is when I got 
the spittoon. 
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Q. How long was that before he actually became nauseated? 

A. Oh, at least 20 minutes. 

Q. After he had become nauseated, did he make any other 
complaints of being ill? 

A. No. 

Q. Did he ask for a doctor? 

A, No. 

Q. During the period when he was at headquarters, from 
around 12 o’clock until he made this statement, sometime 
around 4, was there any time that he was by himself, not 
being questioned? I don’t mean alone in the room, but was 
he questioned continuously, would you say, from the 
192 time when he was taken to headquarters until he made 
these statements? 

A. No. His clothes were taken from him. They were 
tagged and marked. There were spaces in between there 
continuously. 

Q. Describe, sir, how those clothes were taken. Was each 
piece tagged separately, or were they all tagged together? 

A. They were separately. 

Q. How long did that take, would you say? j 

A. Well, that takes 4 or 5 minutes to each piece. 

Mr. Conliff. Thank you, sir. 

Re-cross-examination by Mr. Weeks: 

Q. When you said he was riding around in the car, or you 
were riding him around in the car, and he was going to take 
you to some girl friend’s house, about how many of you were 
in the car? 

A. The same men. 

Q. Name them, sir. 

A. Sergeants Talbot and Young, Lieutenant Layton, and 
myself. 

Q. When he changed his position and said that he was not, 
in fact, going to see a girl friend, what, if anything, did you 
and the officers do to him? 

A. Took him to headquarters, because we realized it was just 
wasting time. 

Q. I didn’t ask you what you realized; I asked you 
what you did. 
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A. That is what I did. We realized we were wasting time 
at that time, so we turned around and started back to head¬ 
quarters. 

Q. During all that time you never touched him? 

A. No, sir. That man has never been touched. I wouldn’t 
allow it. 

Q. Where was he seated in the car? 

A. He was sitting between myself and Lieutenant Layton, 
I believe, in the rear seat. 

Q. Who was driving? 

A. I believe it was Young was driving, and Talbot was with 
him. 

Q. When you said he was complaining of feeling sick, you 
knew he had been in an automobile accident the night before, 
didn’t you? 

A. Yes; I knew it, because Officer Couture called me and 
told me. 

Q. But you never investigated that and found it out? 

A. No; I didn’t investigate it. We had been over to the 
hospital, and a man had been over there under that same name, 
same address, and same description. After we got to head¬ 
quarters, we talked to him about it, and he showed us his 
leg. 

194 Q. As a matter of fact, it was Officer Couture who 
gave you all that information, wasn’t it? 

A. He gave it to me over the phone. 

Q. So you had that knowledge? 

A. I had that; yes. We then went to Casualty Hospital 
and checked it. 

Mr. Weeks. I didn’t ask you any question, sir. That is all. 

i 

Further redirect examination by Mr. Conliff: 

Q. Did you go to Casualty Hospital, Lieutenant? 

A. Yes, sir. 

Q. Did you check the report of Officer Couture? 

A. Yes, sir. 

Q. Was his report confirmed? 

A. Yes, sir. 

Mr. Conliff. That is all. 
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195 Herbert C. Young was called as a witness and, being 
first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name, sir, is Herbert C. Young? 

A. Yes, sir. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. Yes, sir. 

Q. A detective sergeant attached to the Homicide Squad? 

A. Yes, sir. 

Q. Sergeant Young, directing your attention to the late aft¬ 
ernoon or early evening of March 18 of this year, were you on 
duty? 

A. Yes, sir. 

Q. Did you have occasion to go to Gallinger Hospital? 

A. I did. 

Q. What was the occasion for going to Gallinger Hospital, 
sir? 

A. I received a radio call to report to Gallinger Hospital. 

Q. Did you go with anyone? 

A. Detective Sergeant Talbot. 

196 Q. Is he here today? 

A. Yes, sir—will be here. 

Q. What did you do when you arrived at Gallinger Hospital? 

A. We were dispatched there along with a couple of cars, 
including Lieutenant McCarty. When we arrived at Gallinger 
Hospital, we were told by Lieutenant McCarty what had hap¬ 
pened. 

Mr. Weeks. I object to what he was told. 

By Mr. Conliff: 

Q. Don’t tell us what was said to you; but as a result of 
your conversation with Lieutenant McCarty, did you do any¬ 
thing? 

A. Yes, sir; we did. 

Q. All right, sir. Going back for just a moment, what time 
did you arrive at Gallinger Hospital, would you say? 

A. It was in the neighborhood of 8 o’clock. 



126 


Q. After mis conversation that you had with Lieutenant 
McCarty, what did you do? 

A. We proceeded to—Sergeant Talbot and myself proceeded 
to the scene of an accident that had happened in the—28th 
and M Streets, Northeast. 

Q. What do you mean by “accident,” sir? 

A. To a small child that had been harmed. We were from 
Homicide. 

Q. Did you see the complainant while you were at 

197 Gallinger Hospital? 

A. Yes, sir; I did. 

Q. What time would you say you arrived in the vicinity of 
28th and M Streets? 

A. In the neighborhood of anywhere from 8:30 till 9. 

Q. Who was with you? 

A. Detective Sergeant Talbot and McCarthy—that is, Pri¬ 
vate McCarthy—and Private Bailey. Sergeant Talbot and 
I proceeded to go down into the woods, where the child had 
been found. 

Q. Was it dark at that time, sir? 

A. Yes, sir; it was night time. 

Q. Did you have any lighting equipment? 

A. We did. 

Q. What? 

A. We had the large light out of the back of our cruiser. 
That is the big light with the battery. 

Q. Did anyone else have a light besides you, sir? 

A. Now, the other officers might have had flashlights, but 
Sergeant Talbot was carrying the big light. 

Q. Did anyone go with you to the scene—any civilian? 

A. Yes, sir; a civilian left the hospital with us and went to 
the scene to show us where the body had been found. 

Q. Do you recall his name, sir? 

A. I believe it is Marion. I believe that is his name. 

198 Q. When you arrived there, did he show you any¬ 
thing? 

A. He showed us where the child had been found by him and 
some other people. 
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Q. Showing you, sir, Government Exhibit 8 for identifica¬ 
tion, does that photograph mean anything to you, sir? 

' A. Yes, sir. 

Q. What is that? 

A. This shows—this photograph shows where the body was 
found. 

Q. Does it show the spot that Mr. Marion indicated to you? 

A. It does. 

Q. Were was that, sir? 

A. Right where that- 

Q. Will you show it to the jury? 

A. Right where that stick is lying there is where he placed 
the body. 

Q. And show it to His Honor. 

A. Where he placed the stick. 

Q. What did you do, sir, after Mr. Marion showed you this 
place that you have indicated on the picture? 

A. Right over there, right from this picture, there is a sort 
of a gully, and my partner and I—Talbot and I—proceeded to 
go down into the gully. 

Q. How deep is that gully, sir, would you say? 

199 A. I would say the gully is about 15 feet deep—15 
feet up. 

Q. Showing you, sir, what has been marked as Government 
Exhibit 7 for identification, can you identify that? 

A. Yes, sir. That is the gully. Yes, sir. 

Q. Now, what did you do after you got down into that gully, 
if anything? 

A. On investigation, we found a child’s clothes down in the 
gully. They was all rumpled up. 

Q. Who found the clothes, sir? 

A. Sergeant Talbot, sir. 

Q. Can you indicate on this picture, which is marked as 
Government Exhibit 11 for identification, where Sergeant Tal¬ 
bot picked those clothes up? 

A. Yes, sir. 

» Q. Where, sir? 

A. Right in here [indicating]. Right up in there [indicat¬ 
ing]- 
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Q. Would you pick it up and show it to His Honor and then 
to the jury, sir? 

A. Right about in here, sir [indicating]. Right about in 
there [indicating]. 

Q. Did you see the condition of the clothes at that time? 

A. All I saw was this sort of bundle looked like clothes, and 
they were clothes. 

200 Q. You didn’t pick them up, as I understand it? 

A. No, sir, I didn’t. 

Q. Then what did you do, sir? 

A. I looked further around in the area there, and I came 
upon a letter that I found lying near the scene. 

Q. Do you have that with you today, sir? 

A. I do, sir. 

Q. May I see it, sir? [The witness handed a paper to Mr. 
Conliff.] 

Mr. Conliff. May this be marked as Government Exhibit 
14 for identification, sir? 

The Court. Very well. 

(The letter referred to was marked as “Government Exhibit 
14” for identification.) 

By Mr. Conliff: 

Q. WTiere did you find this letter, sir? 

A. I found this letter- 

Mr. Conliff. May the record show that the witness at this 
time is holding Government Exhibit 11 for identification in his 
hand? 

The Witness. Your Honor, I found this letter just about in 
this area [indicating], up at the top of this hill, right about in 
there [indicating]. 

By Mr. Conliff: 

Q. Show it to the jury, now. 

201 A. Right about in this area [indicating]. The 
clothes were found down here [indicating], and the 

letter was found in that area somewhere, right up in there 
[indicating]. 

Q. About what distance would you say it was from the place 
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where the clothes were found to the place where the letter 
was found? 

A. It was a matter of 10 feet—10 or 15 feet—from the clothes. 
Q. What did you do with this letter when you found it? 

A. I told my partner, Talbot, that I had found the letter. 
Q. Don’t tell us the conversation. You had a conversation? 
A. I found the letter. 

Q. Did you show it to Sergeant Talbot? 

A. I showed it to Sargeant Talbot. We both are on the 
Homicide. It was still, in our opinion, a sex case. 

Mr. Weeks. We object. 

By Mr. Conliff: 

Q. Don’t give us your opinion; just say what you did. 

A. We contacted Lieutenant McCarthy and met him at No. 
9 Precinct. 

Q. How did you contact him, sir? 

A. By the air. 

Q. Radio? 

202 A. Radio—on the air. We got him on the air, and 
he told us- 

Q. Don't say what he said. Did you meet Lieutenant Mc¬ 
Carthy, then? 

A. We met Lieutenant McCarthy at No. 9 Precinct. 

Q. After your meeting with him, did you do anything? 

A. Yes, sir. We showed him the letter. 

Q. Yes, sir? 

A. And at the time he said we should go to headquarters. 
Q. Don’t say what he said. 

A. At that time we went to headquarters, along with Lieu¬ 
tenant McCarthy and Sargeant Talbot. 

Q. What time would you say, sir, it was when Sargeant 
Talbot found these clothes that you have described? 

A. It was in the neighborhood of 9 or a little after 9, not 
to be exact on the time. I don’t know the exact time. 

Q. How long a time was it after the clothing was found that 
you found this letter? 

A. A very short time, sir. 

Q. Would you say under 5 minutes or over 5 minutes? 

A. Oh, definitely under 5 minutes. 
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Q. What did you do then, after you talked to Lieutenant 
McCarthy? 

A. We proceeded to headquarters, looked for his name, that 
we had on this envelope—we looked it up to see if we 

203 had any record on him, which we didn’t, and we then 
proceeded to this address that was on this letter. 

Q. What address was on the letter, sir? 

A. At this time Lieutenant Layton had joined us at head¬ 
quarters. He was working midnight, and he had been called 
in and came in to work, and he joined us. What did you say, 
sir? 

Q. What address was on the letter? 

A. 1723Vo Seventh Street, Northwest. 

Q. What name vras on the letter? 

A. Theodore Holmes. 

Q. Did you go to that address on Seventh Street? 

A. We did, sir. 

Q. Whom did you go up with, sir? 

A. Sargeant Talbot, Lieutenant McCarthy, Lieutenant Lay- 
ton, and myself. 

Q. Did you find anyone there? 

A. We did not. 

Q. What time was it that you arrived at those premises on 
Seventh Street, the address on the letter, would you say. ap¬ 
proximately? 

A. Around between 10—a little after 10, probably. 

Q. Then, what did you do, sir, when you found no one at 
those premises? 

A. We proceeded to the hospital where this letter had 

204 been sent from, to find out- 

Q. How did you know that the letter had been sent 
from a certain hospital? 

A. Because on the inside it has- 

Mr. Weeks. Your Honor, I submit that this is indirectly 
getting him to testify to what the letter is about without offer¬ 
ing it in evidence. It has not been offered. Now he is going 
into the contents. 

Mr. Conliff. If the Court please, I do not feel at this time— 
I w T ill offer the letter at this time, if counsel has no objection. 
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Mr. Weeks. I may object. 

The Court. What is the objection? He found it, didn’t he? 
Mr. Weeks. Yes, but the objection is that he is going into the 
contents of the letter, Your Honor. 

Mr. Conliff. I am not going into the contents. 

Mr. Weeks. The best evidence is the letter itself. 

The Court. Are you objecting to the introduction of it? 
Mr. Weeks. I don’t know; I haven’t seen it yet, Your Honor. 
The Court. Show it to him. 

(Mr. Conliff handed a paper to Mr. Weeks.) 

Mr. Weeks. Your Honor, at this time I am not going 

205 to object to the introduction of the envelope; but the 
letter I am going to object to, because it has not been 

properly identified as to who wrote it. 

By the Court: 

Q. Did you find a letter, too? 

A. I found an envelope, and the letter was in the envelope. 
The Court. Well, I will admit the envelope and the fact 
that the letter was in the envelope. I will not admit the con¬ 
tents of the letter. 

Mr. Conliff. Very well, sir. May I show the letter to the 
jury, if the Court please? 

By Mr. Conliff: 

Q. Did anything appear on the envelope of this letter, 
Sergeant, that would indicate the sender? 

A. Yes, sir; it did. 

Q. What? 

Mr. Weeks. Your Honor, the envelope speaks for itself. 

The Witness. Freedmen’s Hospital. 

By Mr. Conliff: 

Q. Did you go to Freedmen’s Hospital? 

A. We did. 

Q. What did you do there? 

A. We tried to find out if anyone by that name that was 
on the envelope had applied for treatment there in the 

206 last day or that particular day. We were unable to do 
so. We were unable to find out if the man had been there 

or not. 
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Q. Then what did you do, sir, after you left Freedmen’s 
Hospital? 

A. From information received, we went to Casualty Hospital 
from Freedmen’s Hospital. 

Q. What did you do at Casualty Hospital, sir? Who went 
to Casualty Hospital? 

A. Lieutenant McCarty, Lieutenant Layton, Sergeant Tal¬ 
bot, and myself. Investigation at Casualty Hospital- 

Q. Were you all in the same car, may I ask? 

A. Yes, sir, we were. Our investigation at Casualty Hos¬ 
pital showed that a person whose name was on that envelope 
had been there earlier. 

Mr. Weeks. Now, I object to that. 

The Court. Sustained. 

By Mr. Conliff: 

Q. What did you do after you left Casualty Hospital? 

A. We left Casualty Hospital and proceeded to the address • 
on the envelope again. 

Q. By “we” you mean Lieutenant Layton, Sergeant Talbot, 
Lieutenant McCarty, and yourself? 

A. I do, sir. 

207 Q. What did you do when you arrived at the address 
which was on the envelope? 

A. We went to the front of this address, and Sergeant Talbot 
stayed in the front. Lieutenant McCarty, Lieutenant Layton, 
and myself went to the rear of this address. We climbed a 
fence that was in the back of this address and then went to the 
back door of this address. 

Mr. Williams. I do not like to interrupt the testimony; but 
if the officer's testimony is going to be the same as Lieutenant 
McCarty’s testimony yesterday with respect to going into this 
house, we will stipulate it. 

The Court. It is up to the District Attorney. 

Mr. Williams. I was only trying- 

Mr. Conliff. I think, if the Court please, the jury is en¬ 
titled to have each witness tell what occurred and what was 
done on that night. 

The Court. Very well. 
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By Mr. Conliff: 

Q. What happened then? Did you go into the house then? 
A. We went in the house, and we found Theodore lying in 
bed with his clothes on. We put him under arrest and took 
him into the car. 

***** 

223 Thereupon Robert E. Talbot was called as a witness 
and, being first duly sworn, testified as follows: 

224 Direct examination by Mr. Conliff: 

Q. Will you state your full name, please? 

A. Robert E. Talbot—T-a-l-b-o-t. 

Q. You are a member of the Metropolitan Police 
Department? 

A. I am. 

Q. You are a detective sergeant attached to headquarters 
and a member of the Homicide Squad? 

A. That is right. 

Q. Were you on duty the evening of March 18 of this year, 
Sergeant? 

A. I was. 

Q. Did you have occasion, sir, to go in the vicinity of Morris 
Place Northeast? 

A. I did. 

Q. The 2600 block of Morris Place Northeast? 

A. I did. 

Q. Who was with you at the time you went there, sir? 

A. Sergeant Young. 

Q. What time did you arrive there? 

A. A few minutes of 9, as far as I remember. 

Q. What did you do, sir, when you got there? 

A. Why, we met the uncle there—Bill Marion—of the 
little girl, Sally Hilton, and he took us to the spot 

225 where he had found the little girl. 

Approximately 10 or 15 feet from where he found 
the girl, we found clothes, and I picked them up. 

Q. Showing you, sir, what has been marked Government 
Exhibit 6 for identification, have you ever seen that before, 
sir? 
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A. I am sure I marked it, but I don’t see my initials. [After 
examining the article.] Yes, sir; these are my initials here. 

Q. Where did you see that before, sir? 

A. That is the coat I picked off the ground over by the fence. 

Q. Did you mark it, did you say? 

A. I did, with my initials. 

Q. Showing you what has been marked as Government Ex¬ 
hibit 5 for identification, have you ever seen that before? 

A. Yes, sir; that is a little shirt. 

Q. Where? 

A. At the same place. 

Q. Showing you, sir, what has been marked as Government 
Exhibit 3 for identification, would you look at that, please, and 
tell us whether you have ever seen it before? 

A. Yes, sir; my initials are on there. 

Q. Where had you seen that before, sir? 

A. That was in the same pile. 

226 Q. Showing you what has been marked as Govern¬ 
ment Exhibit 4 for identification, have you ever seen that 
before? 

A. Yes, sir; that was in the same position. 

Q. How were these clothes? Were they together, or were 
they separated? What condition were they in when you found 
them. 

A. The way I can explain it, they was like they had been 
pulled off in one motion, and all the little sleeves are still in 
the sleeves of the coat. It didn’t come off one piece at a time; 
it looked like one piece. 

Q. At the time you found them, were they in the same con¬ 
dition that they are now? 

A. As far as blood stains and dirt, yes, sir. 

Mr. Conliff. At this time, if the Court please, the Govern¬ 
ment will offer in evidence Government Exhibit 3, the dress; 
Government Exhibit 5, the slip; Government Exhibit 4, the 
undershirt; and Government Exhibit 6, the coat. 

The Court. Very well. 

(Government Exhibits 3, a dress; 4, an undershirt; 5, a slip; 
and-6, a coat, were received in evidence.) 
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By Mr. Conliff: 

Q. What did you do with this clothing, sir, after you had 
recovered it? 

A. Brought them to the office of the Sex Squad and turned 
them over to Lieutenant Layton. 

Q. When did you turn them over to Lieutenant Lay- 

227 ton? Do you recall? 

A. That night. 

Q. Now, Sergeant, you were with Sergeant Young the re¬ 
mainder of that night? Did you work with him? 

A. That is right. 

Q. Were you present at headquarters when the defendant 
was there? 

A. I was. 

Mr. Conliff. You may examine. 

Mr. Weeks. I have no questions. 

228 Thereupon Lieut. John B. Layton was called as a 
witness by the United States and, being first duly sworn, 

was examined and testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name is John B. Layton? 

A. That is correct, sir. 

Q. You are a lieutenant in the Metropolitan Police Depart¬ 
ment? 

A. Yes, sir. 

Q. Lieutenant Layton, directing your attention to March 
18 of this year what squad were you assigned to? 

A. To the sex squad. 

Q. What time did you come on duty on March 18, sir? 

A. At approximately 10 o’clock. 

Q. Was that the first time you had been on duty that day? 

A. Yes, sir. 

Q. Is that 10 a. m. or 10 p. m.? 

A. 10 p.m. 

Q. Where did you go when you came on duty, sir? 

A. I went immediately to my office, the sex squad. 

Q. And what did you do after you arrived at your office, 
sir? 
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229 A. After some conversation with Lieutenant McCarty, 
who was in charge of the squad, I went out with he and 

Sergeant Talbot and Sergeant Young to 1723 7th Street. We 
had the address—we were looking for the address 1725*4 7th 
Street. I was shown a letter, which was in Sergeant Young’s 
possession, that had the name Theodore Holmes and the 
address 1723*4 7th Street on it. 

Q. Showing you Government’s Exhibit 14 is that the letter 
you are speaking about? 

A. That is the envelope and the letter. 

Q. Then what did you do, sir? 

A. The address 1723 7th Street is occupied on the first 
floor by an office. There is another doorway which appeared 
to be 1723*/o and had a padlock on the outside so that appar¬ 
ently no one was at home. We proceeded then to the rear 
of the building and the rear was dark and apparently no one 
was at home. 

We went then to Freedmen’s Hospital because the letter 
indicated that Holmes was- 

Mr. Weeks. I don’t think he ought to say that. 

Mr. Conliff. Don’t say what the letter indicated. 

The Witness. We went to Freedmen’s Hospital and made 
some inquiry there. 

By Mr. Conliff: 

Q. Where did you go after you left Freedmen’s 
Hospital? 

230 A. From Freedmen’s Hospital we went to Casualty 
Hospital and made some inquiry at Casualty Hospital. 

From Casualty Hospital we returned to 1723 7th Street and 
were admitted to the living quarters at the rear of 1723 7th 
Street. 

We found Holmes laying on a bed in the back room of that 
location. He got up when we spoke to him and we told him 
that we had a matter we wanted to talk to him about. 

1 He began telling us that he had been in an automobile acci¬ 
dent; had walked into a taxicab out Northeast. He gave us 
the location as somewhere on Florida Avenue. 
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He was asked how he came to be in that vicinity and he 
said that he had visited a girl that he knew who lived out in 
the Northeast section of town. 

He was asked for the address of that girl and said that he 
didn’t know the address. He said that he could take us to 
the house. 

He was then asked to come with us and show us the house 
that he had visited. He told us on the way out Northeast that 
he had gone to the girl’s house the previous night; had stayed 
there overnight and during the day, and said that he had had 
a couple of drinks of whisky. 

He directed us out Bennings Road to Minnesota Avenue 
and then to 48th and Dean Avenue. 

As we approached that location he said that he 
231 couldn’t tell us exactly where the girl lived. When 
■we reached 48th and Dean Avenue he pointed out a 
drug store on the corner and said that he had met the girl 
at the drug store. 

He was questioned then about his having stayed with her 
overnight. He said that he hadn’t stayed with her overnight 
but that he had just met her that morning at the drug store; 
had gone out there on the streetcar and met her. 

He was then questioned as to where he drank the whisky 
that he spoke about. He said that one of the fellows he works 
with had a half pint of whisky and there were three of them 
and between the three they drank the half pint of whisky at 
the job that morning. 

Then he changed his story about meeting the girl and said 
that he had met her in the afternoon; that he had left the men 
he worked with and met her at the drug store. 

He was asked whether or not that was by previous arrange¬ 
ment and he said that it was not. He was asked whether or 
not he had the phone number or address for the girl and he said 
that he did not. 

He said that he had originally met her on 7th Street and 
that whenever he wanted to see her he would go to that drug 
store and she would meet him there without any previous 
arrangement. 
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He said he had left her about 6 o’clock that evening 

232 because she was to catch the train to go back to her home. 
He said that he then walked from that location back 

Bennings Road and turned up Florida Avenue and then ran— 
or walked into the side of the taxicab. 

He was taken back to our office at the sex squad. 

Q. What time would you say you arrived back at the office 
of the sex squad, Lieutenant? 

A. It was after midnight; possibly 12:15 or 12:30. 

He was questioned then about mud that he had on the lower 
part of his trousers. He said that he had gotten that mud on 
his trousers about a week prior when he helped his boss make 
a delivery to North Beach, Maryland. 

It was pointed out to him that the mud came up to his 
knees and he was asked what kind of delivery he made and 
he said delivering ice boxes. 

He was asked whether or not he had ever been in a hospital. 
He said he had been in a hospital; he said in fact he had a 
letter telling him to report to Freedmen’s Hospital, in his 
pocket. He was asked for the letter and reached first in his 
right-hand pocket and then in his left-hand pocket of his 
trousers and was surprised that the letter was not in his pocket. 

He was asked then if he could tell us where it was. He 
said that he had had it in his pocket and he must have lost it. 
He was told that the letter had been found by police 

233 officers and he was asked whether or not he had left 
the direction that he had given us on Bennings Road 

and Florida Avenue, whether he had gotten off of those streets 
at all, and was told that the letter was found away from that 
location. He said that he hadn’t. 

He said then that he might have lost the letter on the truck 
that he had been working on and that those fellows, the two 
fellows he worked with, may have tried to put the blame for 
any offense on him. 

He was told then that there had been a little girl beaten and 
asked whether or not he had any knowledge of that. 

He said that he hadn’t. He said he hadn’t met or talked 
with anybody all the way from 48th and Dean Avenue to 
Florida and West Virginia Avenue. 
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He was questioned about that by Sergeants Talbot and 
Young but denied that he had met or talked with anybody. 

His clothes were removed from him to be held as evi¬ 
dence— 

Q. Just a moment, Lieutenant, please. Showing you a 
shirt, sir, can you identify that? 

A. I can, sir. 

Q. What is that? 

A. This is a shirt worn by the defendant at the time of his 
arrest. 

Q. And how did you obtain that shirt?* 

A. I took it from him in our office at the sex squad. 
234 Mr. Conliff. May this be marked “Government’s 
Exhibit 15” for identification, if the Court please? 

(Shirt marked for identification “Government’s Exhibit 

15. ”) 

By Mr. Conliff: 

Q. Showing you a white Tee shirt, sir, have you ever seen 
that before? 

A. I have, sir. 

Q. What is that, sir? 

A. That was also worn by the defendant at the time of his 
arrest. 

Q. Did you take that from him? 

A. I did. 

Mr. Conliff. May this be marked “Government’s Exhibit 
16” for identification, if the Court please? 

(Tee shirt marked for identification “Government’s Exhibit 

16. ”) 

By Mr. Conliff: 

Q. Showing you what appears to be a pair of shorts, have 
you ever seen those before? 

A. Yes, sir. 

Q. What are they? 

A. These shorts were worn by the defendant at the time of 
his arrest and were taken from him by me. 

Mr. Conliff. Would you mark these for identification as 
“Government’s Exhibit 17,” if the Court please? 
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235 (Pair of shorts marked for identification “Govern¬ 
ment’s Exhibit 17.”) 

By Mr. Conliff: 

Q. Did you mark these shorts that I just showed you? 

A. I did. I initialed them and placed the date on them. 

Q. I will show you these, sir. Can you identify those? 

A. I can. 

Q. What are they? 

A. These trousers were worn by the defendant at the time 
of his arrest and were taken from him by me. 

Mr. Conliff. May these be marked “Government’s Exhibit 
18” for identification? 

(Pair of brown trousers marked for identification “Govern¬ 
ment’s Exhibit 18.”) 

By Mr. Conliff: 

Q. Showing you what has already been marked for identifi¬ 
cation as Government’s Exhibit 13, have you ever seen those 
before, sir? 

A. I have, sir. 

Q. Where, sir? 

A. These were worn by the defendant over the other trousers 
and they were worn by him at the time of his arrest and were 
taken from him by me. 

Q. Showing you these two articles, sir, can you iden- 

236 tify them? 

A. Yes, sir. These handkerchiefs were in the pocket 
of the trousers that the defendant wore. 

Mr. Conliff. May these be marked for identification as 
“Government’s Exhibits 19 and 20”? 

(Two handkerchiefs were marked for identification “Gov¬ 
ernment’s Exhibits 19 and 20.”) 

By Mr. Conliff: 

1 Q. Showing you a left shoe, sir, can you identify that? 

A. Yes, sir. 

Q. What is that, sir? 

A. This shoe was worn by the defendant at the time of his 
arrest and was taken from him by me. 

Q. And that is a left shoe? 
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A. It is; yes, sir. 

Mr. Conliff. May this be marked for identification as “Gov¬ 
ernment’s Exhibit 21,” if the Court please? 

(Left shoe marked for identification as “Government’s Ex¬ 
hibit 21.”) 

By Mr. Conliff: 

Q. Showing you this other shoe can you identify that? 

A. Yes, sir. 

Q. What is that? 

A. That is the right shoe worn by the defendant at the time 
of his arrest and taken from him by me. 

237 Mr. Conliff. May that be marked for identification 
as “Government’s Exhibit 22”? 

(Right shoe marked for identification as “Government’s Ex¬ 
hibit 22.”) 

By Mr. Conliff: 

Q. Showing you this can you identify it? 

A. Yes, sir. 

Q. What is it? 

A. This sweater was worn by the defendant at the time of 
his arrest and was taken from him by me. 

Mr. Conliff. May it be marked for identification as “Gov¬ 
ernment’s Exhibit 23,” if the Court please? 

(Sweater marked for identification as “Government’s Exhibit 
23.”) 

By Mr. Conliff: 

Q. Now, as I understand it, Lieutenant, each of these articles 
that you have identified were worn by the defendant at the 
time of his arrest and subsequently were taken from him at 
police headquarters? 

A. That is correct. 

Q. And you marked and initialed each one of these exhibits 
at the time they were taken from him? 

A. I did. 

Q. Where did you obtain other clothing from the defendant 
at the time that this clothing was taken from him? 

238 A. Are you asking where I obtained for him? 
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Q. Was he given other clothing to wear after this clothing 
was taken from him? 

A. He was. 

Q. Where did you get that clothing? 

A. The clothing was brought in by one of the other officers 
from his place of residence. 

Q. What, sir, if anything occurred after his clothing was 
taken from him and he was given the other clothing? Did 
you notice any marks on him at the time that he undressed and 
took his clothing off? 

A. He had a bandage on his right leg between the knee and 
the ankle, but there were no marks on his body. 

After the clothing was taken from him he was questioned 
about his hat, as to whether or not he had been wearing a hat. 
He said that he had and he had lost that at the scene of the 
accident on Florida Avenue. 

Sergeants Young and Talbot and myself went first to the 
Greyhound Bus Station to check some information that we 
had there, and from there we went to the scene of the crime. 

We went over the scene and Sergeants Young and Talbot 
pointed out to me the location where the complainant had 
been found and the place where her clothing had been found. 

Q. Was that the first time you had been at the scene? 

A. It was. We then made a search of the entire 
239 wooded area and near the spring and near, and almost 
under a fallen tree limb, I found a hat, a brown hat, and 
a pair of child’s panties, close together. 

Q. Showing you, sir, an article which had been marked for 
identification as Government’s Exhibit 7, can you identify 
these, sir? 

A. lean. 

Q. What are they? 

A. These are the panties that I found near the spring. 

Q. How do you identify those as being the particular 
panties? 

A. My initials and the date are there and I also placed a 
tag on them. 

Q. Showing you, sir, what has been marked “Government’s 
Exhibit 9” for identification, this photograph, do you recognize 
that, sir? 
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A. Ido. 

Q. What, sir, is that? 

A. That is a picture looking in a north to a northeasterly 
direction showing the fallen tree and the spring just beyond it. 

Q. Is that the tree you described when you spoke about these 
panties, sir? 

A. Yes, sir. 

Q. Does that picture show the position where you re- 

240 covered the panties? 

A. It does. 

Q. Would you take your finger and point first to His Honor 
and then to the jury, please? 

A. Almost under the tree limb, just south of it [indicating 
on photograph]. 

Q. Did you find anything else there? 

A. Not at that point, no, sir. 

The Court. Where did you find the hat? 

The Witness. The hat and panties were very close together, 
within a couple of feet of each other. 

The Court. Can you point out there where you found the 
hat? 

The Witness. The hat was found just about here [indicat¬ 
ing] ; the panties just about here. 

The Court. Show the jury. 

' The Witness. The hat was found just about here and the 
panties just a very short distance away from them. 

By Mr. Conliff: 

Showing you a hat, sir, have you ever seen that before? 

A. I have, sir. 

Q. Where? 

A. This is the hat that I found at that location that I have 
just pointed out on the picture. 

241 Mr. Conliff. May this be marked “Government’s 
Exhibit 24” if the Court please? 

(A hat was marked for identification as “Government’s 
Exhibit 24.”) 

By Mr. Conliff: 

Q. How do you identify this hat, sir? 

. 812073—48 - 10 


144 


A. The hat has my initials on it. Other than that it has 
paper in the band and has the label “Terry” written on it with 
three ‘Vs,” is what it appears to be. 

Q. What time was it, Lieutenant, that you recovered these 
panties and the hat near the spring, under this tree, that you 
have identified? 

A. I would say that that was approximately 4 o’clock. 

Q. 4 a. m.? 

A. 4 a. m. 

Q. And what did you do, sir, after you recovered these two 
articles? 

A. We returned to the office of the sex squad. When we 
returned Lieutenant McCarty told us- 

The Court. Don’t tell what he said. 

Mr. Conliff. Don’t say what he said. 

The Court. What did you do? 

By Mr. Conliff: 

Q. What did you do? 

A. We had some conversation with Lieutenant Mc- 
242 Carty, and following that I asked the defendant some 
further questions about Daddio. 

He said that he and a man known to him as Daddio—rather, 
he met a man known to him as Daddio just as he was about to 
turn off Florida Avenue on the way in from the Northeast 
location that he had previously shown us. 

He said he had walked along some streets that he did not 
know, with Daddio, and that they had met a little white girl 
and Daddio and the girl began playing and Daddio pushed her 
down. 

The defendant said he told Daddio not to bother the little girl 
but to come on and leave her alone or they would get in trouble. 

He said that they left her then and soon parted company 
and he shortly after that had the accident. 

Holmes was asked whether or not the girl was hurt while 
in his presence. He said that she was not. 

He was told then that we knew that she had been hurt and 
she was in the hospital at that time. 

He then said that Daddio wanted or tried to have intercourse 
with the girl and had struck her. 
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He was then asked again about his hat. He said again that 
his hat had been lost where he had the accident. He described 
the hat as being turned down in front and up in the back. 

He was asked where he bought the hat and he said he hadn’t 
bought it, but that some man had given it to him. He 

243 said it w*as too large for him and he had to place paper 
in the band to make it fit him. 

He was shown the hat then and identified it as his hat, and 
put it on and showed how he wore it. 

He was told then that the hat had been found along with the 
little girl’s panties near the spring and near the place where she 
had been found. 

He was questioned further then by me about the man he 
called Daddio. He couldn’t give any specific information about 
this man; said that he had seen him on the street but didn’t 
know any address where he lived and had never been to his 
house and only knew him through meeting him at times on 7th 
Street. 

He also said that Daddio was just a term that some of the 
boys called each other, such as “Hey, boy;” or “Hey, man,” or 
“Hey, daddio,” something of that kind. 

He was questioned as to whether or not there was such an¬ 
other man. He said that he might as well tell the truth; there 
wasn’t any other man; that he had met the girl by himself. He 
said that he had met her near a wooded area; had taken her 
down the path and asked her to have intercourse with him. 

He said she tried to get away from him and he then struck 
her in the face. He said he tried to have intercourse with her; 
he tried to put it in but she was too small and he couldn’t get 
it all the way in. 

244 He was asked by me how many times he struck her 
and he said he struck her three or four times. 

I asked him whether or not he had used any weapon other 
than his fist. He said that he had not; that he had only struck 
her with his fist. 

I told him the little girl was pretty badly injured and he still 
maintained he had only struck her with his fist. 

Q. Lieutenant, showing you what has been marked “Gov- 
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ernment Exhibit 3” for identification, have you ever seen that 
before? 

A. I have, sir. 

Q. Where did you see that? 

A. I saw that first in my office at the sex squad. 

Q. Who had it when you first saw it? 

A. Sergeant Talbot. 

Q. Showing you what has been marked for identification as 
“Government’s Exhibit 5,” have you ever seen that before, sir? 
A. I have, sir. 

Q. Where did you first see that? 

A. I saw that in my office in the sex squad. 

Q. And w’ho had it at that time? 

A. Sergeant Talbot. 

Q. Showing you what has been marked “Government’s Ex¬ 
hibit 4” for identification, have you ever seen that be- 
245 fore, sir? 

A. I have. 

Q. Where? 

A. In my office in the sex squad. 

Q. Who had it in their custody? 

A. Sergeant Talbot. 

Q. Showing you what has been marked for identification as 
“Government’s Exhibit 6,” sir, have you ever seen that before? 
A. I have, sir. 

Q. Where? 

A. In my office in the sex squad. 

Q. Who had it? 

A. Sergeant Talbot. 

Q. Was any or all of those exhibits turned over to you, sir? 
A. All of these were turned over to me. 

Q. Did you mark them in any way when they were turned 
over to you? 

A. I did. I initialed them and put the date on them. 

Q. With respect to the exhibits which you have identified, 
Government’s Exhibits 3,5,4, and 6, that is the tom dress, the 
slip, the undershirt and the coat, did you do anything with 
those? 

A. I did. 
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246 Q. What, sir? 

A. I submitted those to Special Agent Peter G. Dun¬ 
can at the FBI Laboratory for examination. 

Q. With respect to Government’s Exhibit 7, sir, the pair of 
panties, did you ever do anything with those, sir? 

A. I did, sir. I also submitted those to Mr. Duncan at the 
FBI Laboratory. 

Q. Now', sir, with respect to the exhibits which you identi¬ 
fied, namely, Government’s Exhibit 15, a blue shirt that was 
taken from the defendant; Government’s Exhibit 16, a white 
Tee shirt which was taken from the defendant; Government’s 
Exhibit 17, a pair of white shorts which you say were taken 
from the defendant—you say all these were taken from the 
defendant—Government’s Exhibit 18. a pair of pants; Gov¬ 
ernment’s Exhibit 13. a pair of Army fatigue pants that w^ere 
over the brow’n pants; Government’s Exhibits 19 and 20, two 
handkerchiefs; Government’s Exhibit 21, the browm left shoe 
of the defendant; Governments Exhibit 22, the brown right 
shoe of the defendant—I don’t know' w'hether I have that 
straight or not—Government’s Exhibit 21 is the brown left 
shoe of the defendant; Government’s Exhibit 22 is the brown 
right shoe of the defendant; Government’s Exhibit 23, the 
blue sweater of the defendant: With respect to those articles 
which you have identified, which you said the defendant was 
wearing and which you took from him at police head- 

247 quarters, did you do anything with them? 

A. I did. 

Q. What, sir? 

A. I also submitted those to Mr. Duncan at the FBI Lab¬ 
oratory for examination. 

Q. Did you take anything else from the defendant, Lieu*- 
tenant? 

A. I did, sir. 

Q. What? 

A. I took fingernail scrapings from his hands. 

Q. When did you take those scrapings? 

A. At about 8 o’clock in the morning. 

Q. What date? 















A. March 19. 

Q. Do you have those with you here today, sir? 

A. I do. The scrapings in that envolope were taken from 
his left hand; these were taken from his right hand. 

Q. Just a moment. With respect to this envelope you say 
they were taken from the defendant’s left hand? 

A. Yes, sir. 

Q. Tell us just how you did it. 

A. I did that with a knife, took the scrapings from his finger¬ 
nails and let them drop on a clean sheet of paper and then folded 
the scrapings inside. I labelled the outside of that paper 
248 and placed it in this envelope and also labelled it. 

Q. As I understand it, you take the fingernail scrap¬ 
ings from each individual finger? 

A. I did. 

Q. And then, sir, you combined them all together, is that 
correct? 

A. Yes, sir. 

Q. And this represents the scrapings that were taken from 
his left hand? 

A. Yes, sir. 

Mr. Conliff. May this be marked for identification as 
“Government’s Exhibit 25,” if the Court please? 

(Envelope containing scrapings from left hand of defendant 
marked for identification “Government’s Exhibit 25.”) 

By Mr. Conliff: 

Q. Did you also take scrapings from the defendant’s right 
hand, sir? 

A. I did. 

Q. And did you take those in the same manner? 

A. I did. 

Q. And at the same time and place? 

A. At the same time. 

Q. Did you put those in this envelope, sir? 

A. Yes, sir. 

249 Mr. Conliff. May this be marked for identification 
as “Government’s Exhibit 26,” please? 

(Envelope containing scrapings from defendant’s right hand 
marked for identification “Government’s Exhibit 26.”) 
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By Mr. Conliff: 

Q. Now, sir, showing you again the two envelopes that you 
have identified as fingernail scrapings of the left hand, being 
Government’s Exhibit 25, and of the right hand, being Gov¬ 
ernment’s Exhibit 26, did you do anything with those, sir? 

A. I did. 

Q. What, sir? 

A. I also took those to the FBI Laboratory and turned them 
over to Mr. Duncan. 

Q. You did that personally? 

A. I did. 

Q. Did there come a time that you received any of the arti¬ 
cles back from Mr. Duncan? 

A. There did. 

Q. WTien? 

A. On April 9. 

Q. What did you receive back, sir? 

A. I received back all the articles that I have identified, 
which are the articles that I turned over to him on March 19. 

Q. That is the little girl’s clothing? 

250 A. Yes, sir. 

Q. The defendant’s clothing? 

A. Yes, sir. 

Q. And the two envelopes containing the fingernail 
scrapings? 

A. Yes, sir. 

Q. What time w*as it, sir, that the defendant told you that 
he had done this thing to the little girl? 

A. It was soon after we returned to the office and after I had 
found the hat and panties. 

Q. How soon would you say, sir? Would you give us an 
estimate of the time? 

A. Within a half hour. 

Q. What was the condition of the defendant when you came 
back to the office with the panties and the hat? 

A. He was still awake and talking. Lieutenant McCarty 
had spoken to us and I in turn asked him about the informa¬ 
tion that Lieutenant McCarty had given us. 
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Q. Was he at any time nauseated in your presence, that is the 
defendant? 

The Court. We will take a five-minute recess. 

(Short recess.) 

Mr. Conliff. If the Court please, Detective Sergeants 
Young and Talbot have to go on duty at midnight; may they 
be excused? They will be available at their homes if 

251 they are needed. 

The Court. Very well. 

By Mr. Conliff: 

Q. I believe we had reached a point, Lieutenant Layton, that 
I asked you whether or not the defendant was sick or ill while 
you were talking to him, while you were there? 

A. He was not. 

Q. Was there any evidence that he had been, sir? 

A. There was some kind of water on the floor. 

Q. And w’hen did you notice that, sir? 

A. When we returned from the scene of the crime. 

Q. I believe you said that the defendant told you about his 
last statement between 4: 30 and 5 a.m.? 

A. Yes, sir. 

Q. What did you do after that, sir? 

A. Following that, preparations were made to conduct a 
line-up of the defendant for the purpose of finding out whether 
Mrs. Windsor and Mrs. Hill could identify him. 

They were called on the telephone shortly after that and the 
line-up was arranged about 6 o’clock. 

The defendant was placed with five other men. Neither 
Mrs. Hill nor Mrs. Windsor could identify him as the man who 
had been seen near the vicinity of their homes earlier in the 
day. 

Holmes was then questioned by Lieutenant McCarty, 

252 in the presence of Mrs. Hill and Mrs. Windsor. 

Q. What was that questioning, sir? 

A. He was asked whether or not he was the person who had 
assaulted and raped the complainant. He said that he was. 
He was asked by Lieutenant McCarty again whether or not 
he had used any weapon other than his fists and he said that 
he had not. 
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Q. As I understand it both Mrs. Hill and Mrs. Windsor were 
present at that time? 

A. They were, both. 

Q. Then what, if anything, was done after this statement 
■was made, in front of these two people? 

A. Lieutenant McCarty and myself took the defendant to 
28th and M Streets Northeast. As we were approaching 28th 
and M Street Holmes identified that corner as the location 
where he had left the truck that he had been working on earlier 
in the day, and he pointed out some ashes in the roadway and 
some large clinkers to the side of the road which he said they 
had removed from the ashes and placed there, and he told us 
at that time that he had some trouble with one of the fellows 
on the truck and that was the reason for leaving; he ran away 
from the truck. 

He said that he had gone through the wooded area there 
and shortly after that saw the little girl over on a vacant lot 
and he pointed that out as near her home. 

253 He was asked to show us where he took the girl and 
he took us down a path west of her home, which leads 
directly down to the spring, and he pointed out the location by 
the fallen tree and said that was where he had tried to have 
relations with her, and said that that was where he beat her. 

He was questioned then whether or not he had taken her to 
some other location in that area. He said no, he didn’t. 

The area along the fence was pointed out to him and he denied 
that he had taken her over near the fence. He said that after 
he had tried to have intercourse with her, and beat her, he got 
scared and ran away from the scene. 

Q. Lieutenant, looking at Government’s Exhibit 9, which 
shows the fallen log and the spring, and Government’s Exhibit 
8, which shows alongside the fence a stick, did you go to that 
part of the fence at any time? 

A. I did go to that portion, this vicinity here [indicating]. 

Q. Yes. 

A. I didn’t go there with the defendant. 

Q. Now, sir, with respect to this portion here, on Govern¬ 
ment’s Exhibit 8, where the stick is, and with respect to the 
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fallen tree where the spring is, what is that distance between 
those two points, would you say? 

A. I would say about 200 feet. 

Q. Looking at this picture where the stick is, showing 

254 you now Government’s Exhibit 8 again, are any houses 
or any habitation of any kind visible from that place? 

A. They are not, sir. It is a wooded area to the south and 
west, and of course there is an opening to the east, but there are 
no houses visible from that particular location. 

Q. What sort of terrain is it? Is it a field? 

A. No; it is a wooded area. There is undergrowth, small 
trees and large trees. There is a gully that runs down close to 
the fence that borders the area on the west, a depression and 
gully and some water in that gully. 

Q. After the defendant indicated where he had the little girl 
down by the spring, what time was that would you say, Lieu¬ 
tenant? 

A. That was after the line-up and it was about 7 o’clock 
in the morning. 

Q. Did you take the defendant anywhere after that, sir? 

A. I did. We returned to my office and after a telephone 
call Lieutenant McCarty and myself took him to the office of 
Dr. Rosenberg. 

Q. What time did you take him to the office of Dr. 
Rosenberg? 

A. At about 9 o’clock. 

Q. What if anything was done there in the presence of your-' 
self, or said there in your present, at which the defendant was 
present? 

255 A. I told Dr. Rosenberg- 

Q. Was the defendant present? 

A. He was present; yes, sir. I told Dr. Rosenberg that 
Holmes was a suspect in an alleged rape case of a young girl. 

I told him that she had been injured about the head and 
vagina and apparently had been raped. 

I asked him to make an examination of Holmes- 

Mr. Weeks. Your Honor, I am going to ask that that portion 
with respect to “apparently had been raped” go out. 
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The Court. No; that is merely what he said he told the 
doctor, in the presence of the defendant. 

Mr. Weeks. That is a conclusion, Your Honor, as to what he 
thought. 

The Court. He is not testifying that that in fact happened. 
He said he told it to the doctor in the presence of the defendant. 
That is what he said to the doctor. 

Mr. Weeks. All right. 

By Mr. Conliff: 

Q. After you said this did the defendant say anything to Dr. 
Rosenberg, do you recall? 

A. Dr. Rosenberg questioned the defendant as to whether or 
not there was any reason for his having blood on him and he 
said that there was not; that he should not have any blood on 
his body at all. 

256 Dr. Rosenberg prepared a statement in a notebook 
of his, giving him permission to examine the defendant 
for the presence of blood. Holmes at first did not want to sign 
it, and when it was explained to him and read to him, that that 
was simply a statement giving permission for Dr. Rosenberg 
to make a chemical examination he then signed it and gave 
his permission to be examined. 

Q. Did Dr. Rosenberg make a test on the defendant in your 
presence, sir? 

A. He did. 

Q. What time would you say you left Dr. Rosenberg’s office? 

A. Approximately 9:30. 

Q. Where did you go then, sir? 

A. I went back to the Sex Squad. 

Q. What did you do there? 

A. At that time I prepared the clothing that we had for evi¬ 
dence; had a letter prepared to submit that to the FBI Labo¬ 
ratory. 

Prior to going to Dr. Rosenberg’s office a written statement 
had been prepared for the defendant’s signature and he said he 
didn’t want to sign it until he he had seen his aunt. 

Q. Have you that statement with you, sir? 

A. Yes, sir. 

(The witness produces statement.) 


/ 
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257 Mr. Conliff. May this be marked “Government’s 

Exhibit 27” for identification? 

(Statement marked for identification as “Government’s Ex¬ 
hibit 27”.) 

By Mr. Conliff: 

Q. Who prepared this statement, Lieutenant? 

A. Mrs. Julie Hansch, who is secretary to the Sex Squad, 
typed it. I was present. 

Q. And just how was this statement given to Mrs. Hansch? 

A. The heading there, the identification of the alleged 
offense- 

Mr. Williams. I think we will object to this, if Your Honor 
please, until we have had an opportunity to look at it. 

Mr. Conliff. I have no intention at this time, if the Court 
please, of bringing out what is contained in the statement. I 
am merely asking the preliminary questions as to how it was 
obtained, the mechanical procedure, and so forth [handing 
statement to defense counsel]. 

I understand there is no objection to that. 

Mr. Williams. There is no objection to the mechanical 
procedure. 

By Mr. Conliff: 

Q. Did Mrs. Hansch type it as words were spoken, or was it 
dictated to her and then she typed it up? 

A. She typed it as it was dictated. 

258 The Court. By whom? 

The WTtness. Sir? 

The Court. By whom? 

The WTtness. The heading of the statement was dictated by 
me. WTien we got to the questions I asked Holmes whether 
or not he- 

Mr. Williams. I object to that. If he wants to say he asked 
him questions, that’s all right, but he is going into the statement. 

By Mr. Conliff: 

Q. Was this a narrative statement by a police officer or was it 
questions propounded by the police officers and answers given 
by the defendant? 
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A. They were questions propounded by me and answered by 
the defendant. 

The Court. And as you asked the questions she would type 
them and as the defendant answered she would type them, is 
that it? 

The Witness. No; Your Honor. Only the first answer that 
was given by the defendant was typed in exact response to the 
question. 

The Court. Let me see it. 

(Government counsel hands document to the Court.) 

The Court. After he told you he would like to see his aunt 
before he signed it did he then make a statement? 

259 The Witness. He did not. 

The Court. Where did you get that? 

The Witness. I dictated that to Mrs. Hansch. 

The Court. From the information that he gave you? 

The Witness. Yes, sir; previously. 

The Court. All right. 

By Mr. Conliff: 

Q.' After this statement was typed by Mrs. Hansch did the 
defendant read it? 

A. No, sir; he did not. 

Q. Was the statement read to him? 

A. I read it to him. 

Q. Did he have anything to say after you read it to him? 

A. He said that that was the truth but he would rather not 
sign it until he had seen his aunt. 

Q. Did he give you the name of his aunt? 

A. He did. 

Q. Did he give you her address? 

A. Yes, sir. 

Q. Did you make any effort to find his aunt? 

A. We did. 

Q. Did you find her? 

A. We did. 

Q. Was she brought to headquarters? 

260 A. She was. - . - -r 

Q. What time? 

A. At about 11 a. m. 
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Q. And what happened after she arrived at headquarters? 

A. She was permitted to talk to the defendant. 

Q. Were you present at this time, Lieutenant? 

A. I was present but when she first came in the room and 
first talked to the defendant I didn’t overhear their 
conversation. 

Q. I wish, sir, you would confine yourself to any conversa¬ 
tion had in which you were present, between the defendant, 
his aunt, or any police officers and the defendant, or the police 
officers and the aunt. 

A. After Mrs. Thompson had talked with the defendant 
for a short while I approached them and overheard Mrs. 
Thompson say to him, “Well, why do you tell the policemen one 
thing and tell me another? Did this happen or didn’t it?” 

Holmes hung his head and didn’t answer her directly. 

I spoke to him and asked him whether or not the statement 
he has made to us, and which I had dictated on the paper, was 
the truth. I told him that I knew it was hard for him to 
acknowledge that to his aunt but that she was interested in 
his welfare and she wanted to know the truth. He then said 
to her, “It is the truth; I did it.” 

Q. Did you show the statement to his aunt or did 
261 anyone in your presence show it to her, if you recall, 
sir? 

A. Lieutenant McCarty had shown her the statement prior 
to that, and I also had. At that time I didn’t show it directly 
to her; I had the statement in my mind. 

When he told her then that he had attacked the little girl she 
began to cry. 

Q. Did he make any statement about any coercion being 
used or anything of that nature? 

A. Not in my presence. 

Q. Did you take the defendant to a committing magistrate 
that day? 

A. I did. 

Q. Where did you take him? 

A. To the police court, Municipal Court. We went to the 
U. S. Branch. 

Q. What time, sir? 
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A. He was taken there immediately following the conversa¬ 
tion he had with his aunt, and it was approximately 11: 30 a. m. 

Q. That is on March 19? 

A. On March 19. 

Q. Lieutenant, at any time that you talked to the defendant 
did you threaten him or strike him? 

A. I did not. 

Q. At any time did any police officer in your presence 
262 strike him or threaten him? 

A. No, sir. 

Q. At any time, sir, from the time that you first saw the 
defendant until he was taken to Police Court were any prom¬ 
ises or inducements made to him to give a statement? 

A. There were none. 

Q. At any time, sir, did the defendant complain to you that 
he was hungry, or that he was thirsty? 

A. He did not. 

Q. At any time, sir, did the defendant ask for medical 
attention? 

A. No, sir. 

Q. At any time, sir, did he ask to see anyone? 

A. He did ask to see Mrs. Thompson, following the prep¬ 
aration of that typewritten statement. Before that he hadn’t 
asked to see anyone. 

Q. And she was brought to see him? 

A. She was. 

The Court. Did he complain to you that any police officer 
beat him? 

The Witness. He did not, Your Honor. 

The Court. Did he tell his aunt, in your presence, that he 
had been beaten? 

The Witness. No, sir; not in my presence. 

Mr. Conliff. You may cross-examine. 

***** 

273 Thereupon Helen Marion Hill was recalled as witness 
and, having been previously duly sworn, testified further as 
follows: 
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Direct examination by Mr. Conliff: 

Q. Mrs. Hill, you were sworn and testified yesterday. Now, 
did you have occasion to go to Police Headquarters on the night 
this thing happened or the following day? 

A. The following morning. 

Q. What time did you go there? 

A. It was about 5:30. 

Q. Did anyone go with you? 

A. The lady next door; and two detectives came out in a 
car after us. 

Q. What is the name of the lady next door? 

A. Mrs. Windsor. 

Q. Is she here today? 

A. Yes, she is. 

, Q. What time did you arrive at Headquarters? 

A. It was near 6 o’clock. 

274 Q. Where did these two detectives take you? 

A. We went in a little anteroom and waited. 

Q. How long did you wait? 

A. Oh, about 15 or 20 minutes. 

Q. Then w’here did you go? 

A. We went out into a big room where a line-up was. 

Q. How many men were in the line-up? 

A. Six. 

Q. Was anything said to any of the men in that line-up by 
any of the police officers? 

A. No; they just had them turn around to see if we knew 
them. 

Q. Did any of the persons in the line-up say anything? 

A. No. 

Q. Did any police officers say anything to them? 

A. Not until he asked one of them to come forward. 

Q. Who was it that asked one of them to come forward? 

A. Lieutenant McCarty. 

Q. What did he say? 

A. He says, “Come up front here. This is the little girl’s 
mother.” He says, “No one is going to hurt you.” 

Q. To whom did he say, “Come up front”? 

A. Mr. Holmes. 
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Q. Did he come up? 

A. Yes, he came up. 

275 Q. Was anything said to him after he came up? How 
far were you away from him? 

A. Oh, just the distance of the two of us here—this gentleman 
here [indicating the court reporter]. 

Mr. Conliff. May the record show approximately five feet? 
Do you agree to that, Mr. Williams? 

Mr. Williams. That is all right. 

By Mr. Conliff: 

Q. What was said then? 

A. Lieutenant McCarty asked him to tell us what he had 
done, and he told me he had beat her, and he said he beat her 
with his fists. 

I said, “I am not worrying about your beating her; that will 
get well. But,” I said, “did you rape her?” 

He said, “I sure did.” 

I turned and walked away, and Lieutenant McCarty told me 
to be sure and remember it was March 19 at 6:20 a. m. 

Q. Did you check that time? 

A. I certainly did. 

Q. Was that the time—6:20 a. m., March 19? 

A. Yes. 

Q. Did you notice anything about the front of Holmes at 
the time you saw him? Did you notice any marks on him? 

A. Not a thing, other than he was dirty. But he wasn’t 
hurt, or anything. 

276 Q. Did he make any complaint to you about any¬ 
thing? 

A. No, he didn’t say anything to me at all. 

Q. You were talking to him as you described? 

A. Yes, I was talking to him. 

Mr. Conliff. You may examine. 

Cross-examination by Mr. Weeks: 

Q. Did he have any knots on his head? 

A. Not that I could see at all. 

812073—48-11 
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Q. If you remember, what was the question that was pro¬ 
pounded to the defendant by Lieutenant McCarty just before 
he said, “Come forward; no one is going to hurt you”? 

A. I don’t think anything. He just told him to come up to 
where we were. 

Q. Did you get close enough to the defendant to be able to 
observe his- 

A. I could. 

Q. (Continuing.) Breath? 

A. Yes. 

Q. Did you observe if there was any odor of alcohol on his 
breath? 

A. I didn’t pay that much—I was pretty much upset—I 
didn’t pay any attention to anything in particular. 

Q. Do you remember how he was dressed at that time? 

A. Yes; he had a sweater on. 

277 Q. A sweater on? 

A. Yes, and pants; sort of olive, you know—green 
pants. They looked green—big pockets on them. 

Q. This was about 6 o’clock in the morning? 

A. Yes. I wasn’t at all very well then at that particular 
time. 

Q. It was Lieutenant McCarty who suggested to you to re¬ 
member the time? 

A. Yes, he did. He was standing right beside me. He had 
hold of my arm. 

Q. Did the defendant say anything else to you at that time? 

A. No. 

Q. Did Lieutenant McCarty say anthying else to him at 
that time? 

A. No—Oh, Lieutenant McCarty did. He asked him if he 
hit her with anything other than his fist. 

Q. Other than that conversation? 

A. No. 

Q. You are certain that that is all he said? 

A. That is all I can remember, yes. 

Mr. Weeks. That is all. 

• * * # ♦ 
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278 Thereupon Lucille Thompson was called as a wit¬ 
ness and, having been first duly sworn, testified as 

follows: 

Direct examination by Mr. Conliff: 

Q. Your name is Lucille Thompson? 

A. Yes. 

Q. That is Mrs. Thompson, is it not? 

A. Yes. 

Q. You live at 1132 Fifth Street, Northwest? 

A. Yes. 

Q. Are you employed, Mrs. Thompson? 

A. Yes,lam. 

Q. Where, please? Will you keep your voice up, so that Hi* 
Honor, everyone at the counsel table, and each and every mem¬ 
ber of the jury can hear you, please? 

A. Yes. I am employed. 

Q. Where? 

A. Yorke Laundry, 1719 Wisconsin Avenue, Northwest. 

Q. Mrs. Thompson, do you know the defendant in this case, 
Theodore Holmes? 

A. Yes,Ido. 

279 Q. Are you related to him? 

A. Yes,lam. 

Q. What is the relationship? 

A. It is second cousin. 

Q. Does he call you “Aunt”? 

A. Yes, he does. 

Q. Prior to March 19 of this year—do you recall that day? 

A. Yes. 

Q. When was the last time you had seen the defendant? 

A. Well, I don’t know definitely, but it hadn’t been recently; 
maybe a couple of weeks; something like that. I don’t know 
exactly. 

Q. Directing your attention to the 19th of March, did you 
have occasion to see him? 

A. Yes. 

Q. Where did you see him? 

A. At the Police Headquarters. 

Q. Keep your voice up just a bit, please. 
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What was the occasion of your going to Police Headquar¬ 
ters on that day ? 

A Well, I was on my job that morning, and the detective 
came out to me, and he said—he asked me could I go down with 
him, and I asked him why. 

Q. Don’t tell us as to the conversation; that is not 
280 admissible. What time did the detective come? Did 
he come to your place of employment? 

A. Yes. 

Q. I believe you said you were at work. What time did 
he come out to your work? 

A. Well, I would say about 11 o’clock; about that time. 

Q. Did he take you down to Headquarters? 

A Yes* he did. 

Q. Where did he take you when you got down to Head¬ 
quarters ? 

A. At first—It was on the second floor, Criminal Division 
Sex Squad. 

Q. How many people were in that room when you went in 
there? 

A. Well, I don’t remember exactly how many, but to my 
remembrance it was about four, maybe more. I know of four. 
Four was in there. It may have been six; I don’t remember. 
Q. Was your cousin, Theodore Holmes, there? 

A Yes. 

Q. Do you recall the names of any of the police officers who 
were there? 

A. Lieutenant McCarty and Lieutenant Layton, and there 

was two ladies there; I don’t know their names. 

Q. Do you know the names of those two ladies? 

281 A. No; I don’t. 

Q. Would you know them if you heard them? 

A. I don’t think I heard the names. I don’t think that I 

did. I didn’t pay any attention. 

Q. Was one of them a stenographer, if you know, or a 

secretary? 

A. Yes. 

Q. Do you kn ow what the other one did? 

A. No; I don’t know. 
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Q. What happened after you went into the room and saw 
your brother, Lieutenant Layton, Lieutenant McCarty, and 
those two ladies? 

A. I was sitting there, and they came on over and asked 
me if I was related to Theodore. I told them I was, so I asked 
them what it was all about. I didn’t know what it was about. 

Q. Whom did you ask that of? 

A. Lieutenant McCarty; and he told me what it was; and 
he said, “If you want to see Theodore, he’s back here”; and I 
said, “yes”; so I went in the back of the room. Theodore was 
sitting there. 

Q. What was Theodore doing when you went in the back 
of the room? 

A. Well, he was sitting there, with his head kind of down, 
like. 

282 Q. Did you say anything to him? 

A. I spoke to him. 

Q. Did he say anything to you? 

A. I asked him what was his reason for being there—Oh, I 
asked him—I asked him did he do it, after the man had told 
me. He didn’t say anything. 

Q. What did you say to him? 

A. I asked him what was he doing there. 

Q. What did he say? 

A. He didn’t say anything right off. So I says—I asked 
him did he do anything like that. I said, “Did you do such a 
thing like this?” 

Mr. Weeks. I can’t hear a thing she says. 

Mr. Conliff. I am sorry; counsel cannot hear you. 

The Court. She said to the defendant, “Did you do anything 
like this?” 

By the Court: 

Q. What did he say? 

A. He looked at me—he always called me “Sis”—he looked 
at me; he did like this—he had his head—he shook his head, 
“No, Sis,” just like this. He said, “No, Sis.” 

By Mr. Conliff: 

Q. Then did anybody say anything? Did you say anything 
to him when he said, “No, Sis”? 
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A.Yes, I did. 

283 Q. What did you say? 

A. After he said that, I asked him—I said, “Why did 
you confess to them that you did it?” 

Q. What did he say? 

A. He said—I asked him, “Why did you tell them that you 
did it?” 

He said, “Well, they beat me so, I had to tell them 
something.” 

Q. After he said, “They beat me, and I had to tell them 
something,” were you shown anything? 

A. I beg your pardon? 

Q. Were you shown anything? 

A. Oh, did someone show me something? 

Q. Yes. 

A. Well, right then I was talking to him. Well, later Lieu¬ 
tenant McCarty and Lieutenant Layton—they came back with 
papers, where he had confessed—the statement. 

Q. Did they show you the statement? 

A. Yes; they did. 

Q. Showing you Government Exhibit 27 for identification, 
would you pick that up and glance over it, please, Mrs." 
Thompson? 

A. This is the statement that they showed me. 

Q. Did you say anything to Theodore Holmes about that 
statement? 

284 A. Yes; I did. 

Q. What did you say, and what did he say? 

1 A. I think Mr.—Lieutenant McCarty said to him—I think it 
was him or Mr. Layton; I forget which one it was—he asked 
him—he said, “Did you tell your Auntie about this?” and Theo¬ 
dore—he didn’t say anything right then, so I asked him—I said, 
“Did you do such a thing as this? Is this true?” 

So he looked—you know; he had his head—shook his head, 
like. 

I said, “Did you do it? Tell the truth. If you didn’t do it, 
if they kill you, say you didn’t do it.” I said, “You tell the 
truth.” 
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So then Lieutenant McCarty—he asked him—he say, “Did 
you tell your aunt about this?” and he said, “Yes.” 

Q. Was anything more said about a beating? 

A. Yes; it was. 

Q. What was that? 

• A. I just don’t remember exactly which one it was. Either 
Mr. Layton or Mr. McCarty; I don’t know which one it was— 
I don’t remember—asked him—he said, “Did I beat you?” and 
Theodore said, “No.” 

He said, “Did Mr. Layton beat you?” 

He said, “No.” 

He said, “Did any of those in this room beat you?” 

285 “No.” 

Q. Were there other officers there? 

A. There was someone else there; I don’t remember just who. 
Q. Did he say that any of those officers had beaten him? 

A. No. He said no. 

Q. Did he say anything further to you than that they beat 
him? 

A. I beg your pardon? 

Q. Did he say anything further to you other than that they 
beat him? Did he say how they beat him, or anything? 

A. No, he didn’t. He just said, “They beat me, so I had 
to tell them something.” 

Q. Did you ask him anything about whether he did anything 
to the little girl? 

A. Yes. After they brought this paper back, I asked him. 

Q. What did you say at that time? 

A. That was in the presence of the people, and then he said, 
“Yes”; just like that. 

I says to him, ‘Well, maybe you don’t understand what they 
are talking about.” I says, “Do you know what they mean? 
They mean did you do this or did you not?” and he said, “Yes”; 
just like that. 

286 Mr. Conliff. I think you may examine. 

Cross-examination by Mr. Weeks: 

Q. Have you known the defendant all your life, or did you 
learn that he was your cousin at some later date? 
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A. Well, when he was born, I was in North Carolina, where 
he was. 

Q. You knew his people, did you? 

A. Yes; my mother raised his mother. 

Q. Did you know anything about his background—whether 
he went to school or not? 

A. Well, he went to school some but not very much, I don’t 
think, because his mother died when he was small; and after 
my mother died. I was brought here, and then that parted us. 
I wasn’t around him very much after that. 

Q. When was the next time you saw him? 

A. He grew up. 

Mr. Conliff. If the court please, I object at this time. I 
think this is beyond the scope of direct examination. 

The Court. I sustain the objection. 

By Mr. Weeks: 

Q. When you said you were showing him this paper and 
pointing to it, the other officers were present at the time he 
made this admission; is that right? 

A. That is right. 

287 Q. But when you were talking to him out of the pres¬ 
ence of the officers, he denied that he did it; is that 

right? 

A. That is right. 

Q. You mentioned or used the words “someone else there,” 
in talking about stenographers. How many female persons 
were there? 

A. There was two. 

Q. Did the paper writing the officers showed you have any 
signature on it? 

A. No; it wasn’t. 

Q. Did they tell you it was a copy of one he had signed? 
A. No; they asked him to sign it while I was there. 

Q. Did he? 

A. No; he didn’t. 

Q. Did you ever ask the officers why they had witnessed this 
paper without his signing it? 

A. No; I didn’t ask. 
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By the Court: 

.Q. Were the officers’ names on there when they showed you 
the papers? 

A. The officers’ names? 

Q. Were any names on there when they showed you the 
paper? 

A. I don’t remember. 

288 By Mr. Weeks : 

Q. I show you this paper, Government Exhibit 27, and 
ask if those names were on there at the time you saw it? 

A. As far as I can remember, I think they were on there. 
Q. They were on there? 

A. I think so; I am not sure. It seemed like they were; I 
am not positive about that. 

Q. Did you read it? 

A. Yes; I read the statement—what it said. 

Q. Did you notice any marks on him at the time you were 
having this conversation with him? 

A. Well, I noticed his leg. His leg had a bandage on it. 

Q. What else did you notice? 

A. That it was some kind of—something here on his hand. 
Q. Did you observe his face? 

A. If I am not mistaken, I think it was a little mark some 
place on one side. I didn’t notice very well. 

Q. During your conversation with him, did he tell you he 
had been sick a few hours before? 

A. No; he didn’t tell me. 

Q. Did you later learn that he had been sick? 

A. No; I didn’t know anything about it. 

Q. Where did you say you live, Mrs. Thompson? 

289 A. 1132 Fifth Street Northwest. 

Mr. Weeks. I guess that is all. 

Redirect examination by Mr. Conliff: 

Q. Mrs. Thompson, you stated that you saw this bandage on 
his leg; is that correct? 

A. Yes. 

Q. Did you ask him how he got that? 

A. Yes; I did. 
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Q. What did he say? 

A. He said he was hit by a cab. 

Q. You stated you saw a mark on the forehead. What sort 
of mark was that? 

A. Well, it looked like—something like a little—I don’t know 
exactly what it looked like. 

Q. Did it look new, or did it look old? 

A. No, it didn’t look new. 

Q. It didn’t look new? 

A. No, it didn’t look so new; it was kind of dark. 

Q. Did you ask him how he got that mark? 

A. No; I didn’t. I didn’t ask him about anything but on 
his leg. 

Q. How about on the wrist? Didn’t you say to Mr. Weeks 
that you noticed something on his hand? 

A. It was something along here [indicating]. 

290 Q. Did you ask him how he got that? 

A. No; I didn’t. 

Q. I believe that in response to Mr. Weeks’ question you 
said that when Lieutenant McCarty asked him whether or 
not this was true, he said, ‘Yes”? 

A. Yes; he said, ‘Yes.” 

Q. And that then you asked him, and he said “No”; isn’t 
thattrue? 

A. He had told me, “No,” before they came back there. 

Q. Then Lieutenant McCarty asked him whether or not this 
statement was true, and he said, ‘Yes,” at that time? 

A. Yes. 

Q. But then isn’t it true also that you spoke to him a bit 
later and asked him whether or not he did anything to the 
little girl? 

A. I asked him about that paper- 

Q. Yes. 

A. (Continuing.) After we was talking, and he said, “Yes.” 

Q. Was any police officer near him at that time? 

A. Yes. . 

Q. Was anyone threatening him? 

A. I beg your pardon? 

Q. Was anyone threatening him? 
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A. No, there wasn’t anyone bothering him. 

Q. You felt free to talk before them? 

291 A. Yes. 

Q. Did he appear to be free to talk? 

Mr. Weeks. I object to that. That is a conclusion. 

Mr. Conliff. Very well. Thank you, Mrs. Thompson. 

Mr. Weeks. Your Honor, I may recall this witness at a 
later time for the defendant, so I will ask that she not be 
excused. 

The Court. Very well. 

(The witness left the stand.) 

Mr. Conliff. Call Dr. Rosenberg. 

Thereupon Dr. Richard M. Rosenberg was called as a wit¬ 
ness and, being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Will you state your full name, please, Doctor? 

A. Richard M. Rosenberg. 

Q. You are a Deputy Coroner for the District of Columbia? 
A. I am. 

Q. Are you a member of the medical profession. Doctor? 

A. I am. 

Q. For how long a time- 

Mr. Williams. We concede the Doctor’s qualifica- 

292 tions, Your Honor. 

Mr. Conliff. Very well. 

By Mr. Conliff: 

Q. Dr. Rosenberg, directing your attention to the morning of 
March 19 of this year, did you have occasion to see the de¬ 
fendant in this case, Theodore Holmes? 

A. Have I permission to refer to my notes? 

Q. When did you make those notes, Doctor? 

A. Those notes were made at the time of this examination. 
Q. Yes, sir. 

A. And the examination occurred at 9:15 a. m. on March 
19,1948, in my office. 

Q. Now, would you tell us how it happened to be that you 
saw the defendant? Was he brought there by anyone? 
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A. Yes, he was. He was brought there by Officer John B. 
Layton. 

Q. Did you have any conversation with the defendant? 

A. I did. 

Q. What, sir? 

A. I identified myself, explained to him the purpose of his 
visit, wrote a statement- 

Q. When you say you explained, sir, the purpose, what did 
you tell him, briefly? 

A. I told him that he had been brought there to see 

293 whether or not there was blood on his person. 

I wrote a statement, that I will read now. 

“I, the undersigned, agree to permit Dr. Rosenberg to ex¬ 
amine me, with the knowledge that any evidence he may dis¬ 
cover may be used against me in court if such action is 
necessary.” 

I read that to him. 

Mr. Williams. May I see the statement? 

The Witness. I asked him if he understood it and asked him 
if he was willing to sign it, and he said he was. and he did. 

By Mr. Conliff: 

Q. That is before you at this time, Doctor? 

A. Pardon? 

Q. That statement is before you at this time? 

A. Yes; I just read it. 

Mr. Conliff. If the Court please, I do not like to take the 
Doctor’s notebook to use it as an exhibit. I think, however, 
it should be in the record of the case. 

The Court. Let counsel see it. 

The Witness. He can have the page out of the book. 

Mr. Conliff. Very well, sir. I will get it later, Doctor, 
when you finish reading from it. 

The Court. Tear it out. 

The Witness. These things are kept in the file any- 

294 way, aren’t they? There are four pages there. 

Mr. Conliff. I understand counsel has no objection, 
if the Court please. 

The Court. Very well. 

Mr. Conliff. I think that is No. 28. 
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(Pages extracted from notebook of Dr. Rosenberg were 
marked as “Government Exhibit 28” for identification.) 

By Mr. Conliff: 

Q. Correct me, if I am in error, Doctor. I believe you tes¬ 
tified, Doctor, that you read the statement to the defendant 
and that after you read it to him, he signed it? 

A. That is right. 

Q. Then what occurred, if anything? 

A. I performed the benzadine test on Mr. Holmes. 

Q. What is the benzadine test, Doctor? 

A. It is a test that is accepted as one for the—to determine 
the presence of blood. 

Q. Had you performed that test before this occasion? 

A. A great many times. 

Q. Have you testified in court as a witness, sir, as to the 
results of that test? 

A. I have. 

Q. On how many occasions would you say, sir? 

A. Well, a large number—a hundred. 

295 Q. In what courts? 

A. All courts in the District. 

Mr. Williams. We do not question the benzadine test. 

Mr. Conliff. The first time counsel stipulated, I think they 
stipulated as to the Doctor’s qualifications as a physician. 
Now I understand that they stipulate as to his qualifications on 
the benzadine test. 

Mr. Williams. It is a simple test. 

By Mr. Conliff: 

Q. What did you do with respect to the defendant in connec¬ 
tion with this test, Doctor. 

A. Examined his hands, upper thighs- 

Q. How was he clothed at the time you examined him? 

A. I don’t know—at least, I don’t recall. 

By the Court: 

Q. Before you performed the test, did you ask him anything 
about the presence of blood? 

A. Yes; I did. 

Q. What did you ask him? 
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A. I asked him if there was any reason for him to have blood 
on his person; and that is a routine question that entails ask¬ 
ing him if he had cleaned fish or fowl or meat, or had been in a 
fight, or had cut himself in any way, and the usual ways one 
might acquire blood. 

His answer to that was that that was a possibility, 

296 because he had sustained a laceration on the front of 
his right leg, and that wound was present. 

By Mr. Conliff: 

Q. Did you examine that wound, Doctor? 

A. Yes; I did. 

Q. Was there any bleeding from that wound? 

A. Not at the time that I saw it. 

Q. Was it the type of wound that there could have been 
much bleeding from? 

A. No, sir. 

Q. Then did you proceed with the test? 

A. I did. 

Q. "What did you do, sir? 

A. I prepared the solution and applied it to his hands, lower 
abdomen, upper inner surface of his thighs and his privates. 

Q. What did the results of the test show? 

A. It was markedly positive in every place that was touched 
or examined. 

Q. On what portion of his hands was the test positive, sir? 
A. Well, the test was done in this instance by preparing a 
solution and immersing in it a cotton swab—that is, a piece of 
cotton on the end of an applicator, which is a stick six inches 
long, about the size of a match stick. When 

297 immersed in the solution, which is opalescent or whitish, 
if blood is present a very vivid blue color appears 

immediately. 

So he was asked to hold his hands out and wherever he was 

i 

touched with that applicator, the test immediately came up. 

Q. Did that test show positive on both hands, sir? 

A. Yes, sir. 

| ' 

Q. On what portion of his private parts did it appear? 

A. The same thing was true there. Around his lower ab¬ 
domen, the upper inner surface of the thighs, the scrotum, 
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and other portions of his privates were touched, and wherever 
it was touched, the test was markedly positive. 

298 By the Court: 

Q. Positive for what? 

A. Blood. 

By Mr. Conliff: 

Q. Would that indicate a small amount or a comparatively 
large amount, sir? 

A. Well, the amount cannot be determined. The test is 
an exceedingly delicate one. A small amount of blood will 
yield or reveal a very positive test. 

Q. But as I understand it, sir, the tests did show that it 
was—that there was blood? 

A. Yes. 

Q. All.around in the vicinity of his private parts? 

A. That is right. 

Q. Not just scattered? 

A. That is right. 

Q. Now, Doctor, what time, again, was it that this exam¬ 
ination took place and this test was performed? 

A. Nine-fifteen a. m. March 19. 

Q. Did the defendant make any complaint to you at that 
time of any abuse or anybody striking him? 

A. No, sir. 

Q. Did you notice any indication of a beating on him, sir? 

A. No. The only thing I noted at that time was this 

299 abrasion on the surface—inner surface of his leg. 

Q. Doctor, have you in the course of your medical 
profession ever taught any subject in medical school? 

A. Yes. 

Q. What was the subject, sir? 

A. Anatomy, physiology, pathology, normal physical diag¬ 
nosis. 

Q. In what schools did you teach those subjects, sir? 

A. Georgetown University Medical School. 

Q. Are you familiar, sir, with the anatomy of the female 
sexual organs, sir? 

A. I am. 






Q. Doctor, assuming a hypothetical question, sir: That if 
it was described to you that the labia majora of a female was 
bruised and lacerated; that the introitus was lacerated; and 
that the hymen was torn, at 6 o’clock, and further assuming 
that this organ was a portion of the body of a 9-year-old female 
child, could you give an opinion as to what caused the condition 
that I have described? 

Mr. Williams. I object. 

The Court. I will allow the answer. 

By the Court: 

Q. You may answer: 

A. My opinion would be that there had been a penetration 
of those parts. 

300 Mr. Conliff. Thank you, Doctor. 

Cross-examination by Mr. Williams: 

Q. Doctor, were you informed as to what time the defendant 
was arrested? 

A. No, sir. ' 

Q. Were you called at any time during the evening of March 
18 to examine the defendant? 

A. No, sir. 

Q. The first time you knew about him was when Officer Lay- 
ton brought him to your office the next day; is that correct? 

A. Yes, sir. 

Q. Now, Doctor, you have described to us the benzadine 
test, which is utilized to show the presence of blood? 

A. That is right. 

Q. Did I understand you correctly that it is a qualitative 
test? 

A. No, sir—yes; just qualitative. 

Q. Not quantitative? 

A. No. 

Q. You further stated that you found blood on the hands, 
thighs, legs, scrotum, penis, and other portions of Holmes’ 
body; is that correct? 

A. No, sir; the hands, lower abdomen, inner upper 

301 surface of the thighs, scrotum, and other portions of his 
privates. 
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Q. Other portions of his privates? 

A. That is right; his penis. 

Q. That is what I said. Did you determine, or could you, 
how long the presence of blood had been on those various por¬ 
tions of his body? 

A. No. 

Q. As a matter of fact, it could have been on there as much 
as three or four days, couldn’t it? 

A. Yes. 

Q. A week? 

A. Yes. 

Q. Or longer? 

A. Yes. 

Q. Did you examine the defendant, Holmes, any further, 
other than, as you stated in response to Mr. ConlifPs question 
as to injuries, that he had an injury on his leg? 

A. Yes. 

Q. You did examine the rest of his body? 

A. I did. 

Q. I take it that that examination was thorough? 

A. As thorough as I could make it. 

Q. You found no evidence of any recent contusions or con¬ 
cussions, or what not? 

302 A. The examination on which I was questioned oc¬ 
curred at 9 o’clock in the morning. Another examina¬ 
tion was made 2: 28 p. m. on the same day. 

Q. You made another examination on the same day? 

A. That is right. 

Q. Did you make a thorough examination the first part of the 
morning? 

A. No, sir. 

Q. What kind of examination would you say that was? 

A. That was simply to determine whether or not there was 
blood on his person. 

Q. When was the occasion that you determined that his leg 
had been injured? 

A. Both occasions. 

Q. You did determine that on the first occasion? 

812073—48-12 
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A. Yes, sir. 

Q. Did you unbandage that wound and examine it? 

A. I don’t recall. I have a note here that he had a lacerated 
wound on the anterior surface of his right leg. Let me check 
that. Right leg. 

Q. Was that near the knee joint, near the ankle, or at what 
portion? 

A. No; it was in the middle third. The leg, for purposes of 
description, is divided into thirds between the knee and 

303 ankle, and the middle third was the site of this injury. 

Q. Without looking at the jury or examining it at that 
time, you were able to determine that there had not been much 
resulting bleeding; is that correct? 

A. Well, now, my recollection as to the examination that 
first time is not clear. I have a note here that this man had a 
lacerated wound in the middle third of his leg. Now, there 
came a time when I examined him again. 

Q. Let us confine ourselves to the first examination, please. 

A. All right. I don’t recall. 

Q. Now, on the first examination did you notice any wounds, 
or whatnot, on his hands? 

A. No, sir. 

Q. You did not notice any wound on the back of his hand? 

A. I don’t recall it. I didn’t note it. 

Q. Did you notice any abrasions on his forehead? 

A. No, sir. 

Q. Did he make any complaint to you, Doctor, about being 
weak, or anything like that? 

A. We are talking about the first examination? 

Q. The first examination. 

A. No, sir. 

304 Q. Did the officers tell you that he had suffered nausea 
over at headquarters? 

A. No, sir. 

Q. Mr. Conliff asked you as his last question what he termed 
a hypothetical question, and you answer was that those condi¬ 
tions would result from penetration; is that correct? 

A. That is right. 
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Q. Could they have resulted from penetration by way of 
fingers? 

A. Yes. 

Mr. Williams. That is all. Thank you. 

Mr. Conliff. Thank you, Doctor. 

By the Court: 

Q. What about the second examination you made, Doctor? 

A. Now, on the afternoon of March 19 I received a call re¬ 
questing me to examine Mr. Holmes at the—in the cell block 
in the United States District Courthouse. I went over and 
began my examination at 2: 28 p. m. Do you want the result? 

Q. Yes. 

A. That was done in the presence of Alfred J. Houghton, 
Deputy United States Marshal, and Edmund J. Barry, Dep¬ 
uty United States Marshal. 

I asked Holmes how he felt. He said his head hurt, and he 
said he had been hit on the head with a blackjack once. 
305 I asked him if it knocked him down. He said he had 
been seated, but it didn't knock him from the chair. 

Q. Did he say where he was hit with the blackjack? 

A. Yes, sir. 

Q. Where did he say? 

A. On the head. 

Q. Where on the head? Did he indicate? 

A. The top, sir. 

Q. On the top of the head? 

A. Yes, sir. I asked him if he could describe the man who 
had struck him, and he said he could not. 

Recording that, I asked if he could say how old the man 
was, or the color of his hair, or the color of his clothing, or 
his stature in general, or anything about him; and he couldn't 
remember—or at least he couldn’t describe the man. He said 
that there were five other men present. 

He had a cut on his leg. He said—I told about that—a cut 
on his leg, received when he was struck by a taxicab about 6 p. m. 
That accident or injury knocked him down, and he was taken 
to a hospital in a car driven by a colored soldier. He didn’t 
remember the name of the hospital, but he was there a couple 
of hours. 
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I asked how he felt at that time. He said he was weak— 
he felt weak—because he was hungry and had not had anything 
to eat. 

306 He said all the other police, aside from the man who 
struck him, had treated him very nice and gave him 

cigarettes. 

His temperature was 98.6, which is normal. His blood pres¬ 
sure was 140/30. 140 is somewhat elevated, but that fre¬ 
quently is true in individuals who are nervous or excited. 

Examination of his head revealed no swelling or bruise; how¬ 
ever, he said that the top center of his head was tender to touch. 

There was a scratch mark 2 inches long under his right eye; 
a scratch mark 2 inches long on the inner surface of his right 
forearm; and a scratch mark % of an inch long on the inner 
surface of the right wrist. These were very faint and seemed 
to be about a day or more old. 

There was a severe abrasion—an abrasion is a wound where 
the skin is scraped off—1 inch long and *4 inch wide on the 
anteromedial surface of the right leg in the middle third. 

Q. Defense counsel asked you whether or not the penetra¬ 
tion could have been caused by a finger, and you said yes. 

A. That is right. 

Q. Could it have been caused by insertion of the male organ? 
A. Yes, sir. 

Mr. Conliff. May I ask the doctor a few questions 

307 now, if the Court please? I thought I would call the 
doctor again, possibly in rebuttal. That was the reason 

the evidence on the second examination was not brought forth 
on direct. 

The Court. Very well. 

Further direct examination by Mr. Conliff: 

Q. Now, Doctor, with respect to the scratches you have in¬ 
dicated, one, I believe you said, on the face, somewhere near 

the eye- 

A. Yes, sir. 

Q. One on the arm? 

A. That is right. 

Q. And I believe one somewhere else? 

A. Yes. 
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Q. What was there about the appearance of those scratches 
that would indicate that they were quite old? 

A. Well, they didn’t appear fresh. They had scab forma¬ 
tion, and they were dry. 

Q. Could you tell from their appearance as to when they 
were made? 

A. No, sir. 

Q. Would you say it could have been within 24 hours? 

Mr. Weeks. Your Honor, I object. He said, “No, sir.” 

The Court. He testified that they vere at least a day 
old. 

308 By Mr. Conliff: 

Q. Doctor, are you familiar with the mark that a 
blackjack leaves, or any evidence that a blackjack leaves on 
the scalp of a person? 

The Court. I thought he testified he found no injuries on 
the head. 

The Witness. That is right. 

Mr. Conliff. Yes; but I am asking the question if he is 
familiar with the mark that one does leave. 

The Court. What difference does it make, if there wasn’t 
any on there? 

Mr. Conliff. Yes; but I think possibly the answer will show 
the point I am trying to make, if the Court please. 

The Court. How can it have any bearing on this case, if 
the doctor has testified there was none where the defendant 
said he was hit? 

Mr. Conliff. But the point I am bringing out is that if a 
person is struck with a blackjack, it does make a certain mark. 

By the Court: 

Q. Did you find any mark of any character? 

A. No, sir. I looked very carefully, because the man said he 
had been hit on the head. 

By Mr. Conliff: 

Q. Did the defendant at any time complain, Doctor, 

309 of any blows, other than the one blow he claimed to have 
received on the head? 


/ 
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A. No, sir. 

Q. Did he complain of any kicks? 

A. No, sir. 

Mr. Conliff. Thank you, sir. 

Further cross-examination by Mr. Williams: 

Q. You said the defendant said he was struck on the top 
of the head with a blackjack; correct? 

A. That is right. 

Q. Did he say where he was struck? 

A. Where he was?* 

Q. Yes. Where was he located at the time he was struck? 

A. Yes; he did. He was at Police Headquarters somewhere. 
I can’t be any more specific than that. 

Q. Doctor, you are acquainted with various treatises having 
to do with blows and lacerations, and the causes thereof, 
notably—Let us take Buchanan’s text on Toxicology and Post 
Mortem Examinations. You are acquainted with Buchanan’s 
text? 

A. Not by name. 

Q. Are you acquainted with Gonzales’ text on toxic post 
mortems? 

310 A. I have Gonzalez, yes. 

Q. I think there is another gentleman, in Philadel¬ 
phia—Wadsworth. Are you acquainted with his treatises? 

A. Yes. 

Q. There are evidences of persons having sustained severe 
blows to the skull, causing internal injury without leaving an 
external mark; is that correct? 

A. Yes, sir. 

Mr. Williams. That is all. 

Further re-direct^examination by Mr. Conliff: 

Q. At whose request was the second examination made? 

A. The second one? I don’t recall. My recollection is that 
it was—I think you. 

Q. With respect to a blow, as indicated by counsel, where 
there might be internal injury without any external appear¬ 
ance of it—Do I make myself clear? 

A. Yes. 
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Q. Would a person having been struck such a blow give any 
indication' of it from his physical appearance, from his voice, 
the manner in which he would talk, the manner in which he 
would walk? 

A. The evidence that would be manifested would be depend¬ 
ent upon the force with which the blow was struck. That is, 
you have cause and effect. If the blow was light, there 

311 would be little or no effect; if it was severe or heavy, the 
effect would be dependent upon the force plus certain 

personal factors surrounding the individual who sustained the 
blow. 

Q. Was there anything, either about the physical appearance 
of this man’s head or about his appearance, his manner of talk¬ 
ing, or anything else, that would indicate that he had been 
struck on the head? 

A. No, sir. 

Mr. Conliff. Thank you. 

Further re-cross-examination by Mr. Williams: 

Q. Did you test his reflexes? _ 

A. No. 

Mr. Williams. That is all. Thank you. 

The Court. That is all, Doctor. 

* The Witness. Do you want the other paper, about the sec¬ 
ond test? 

Mr. Williams. I suggest the authorization is the only thing 
we are interested in. 

Mr. Conliff. I think that has been marked as “Government 
Exhibit No. 28,” if I am not mistaken. 

(The witness left the stand.) 

Mr. Conliff. Mr. Peter Duncan. 

312 Thereupon Peter G. Duncan was called as a witness 
and, being first duly sworn, testified as follows: 

Direct examination by Mr. Conliff: 

Q. Your name, sir, is Peter G. Duncan—D-u-n-c-a-n? 

A. That is correct, sir. 

Q. What is your address, Mr. Duncan? 

A. I live at 1305 South Thomas, in Arlington. 
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Q. What is your occupation? 

A. I am a special agent of the Federal Bureau of In¬ 
vestigation. 

Q. How long have you been so employed? 

A. I have been employed with the FBI since March 23,1942. 
Q. What is the nature of your work, sir? 

A. I am assigned to the FBI Laboratory. My duties there 
consist of the analysis of blood and other body fluids and the 
examination and comparison of hairs and fibers. 

* * * * * 

315 Q. Mr. Duncan, at this time I show you what has been 
marked “Government’s Exhibit 7.” I will show you five 

separate articles, sir, and then I will ask you certain questions 
relative to them, and I would like you to examine each one: 
Government’s Exhibit No. 3; Government’s Exhibit No. 6; 
Government’s Exhibit No. 4; and Government’s Exhibit No. 
5. Have you looked at all five of those exhibits, sir? 

A. Yes, sir; I have. 

Q. Have you ever seen them before? 

A. Yes, sir. Those garments were delivered to me by Lieu¬ 
tenant Layton of the Metropolitan Police Force. 

Q. And after receiving those garments—how do you identify 
those particular garments, sir, as being the ones you received 
from Lieutenant Layton? 

A. I recognize them by their general appearance and stains 
on them, and so on, and places where I cut out certain portions 
of the fabric and by the fact I placed my initials and the date on 
each one of these. 

Q. After receiving these- 

Mr. Williams. I object unless he fixes the time. 

The Court. The time you received them, do you recall? 

The Witness. Yes, sir. I received those I think it was the 
morning of—it was on March 19; I think in the morning of 
March 19. They were delivered to me personally in the labo¬ 
ratory. 

316 By Mr. Conliff : 

Q. Did you conduct any experiments on those gar¬ 
ments, sir? 
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A. Yes, sir; I did. I made an examination of the garments. 
There are a number of obvious red stains on all of these, with 
the exception of one. 

Q. Which one is the exception, sir? 

A. The pair of panties, Government’s Exhibit No. 7. And in 
the case of all these garments, with the exception of Govern¬ 
ment’s Exhibit 7,1 found that the red stains appearing thereon 
consisted of human blood. 

Q. After completing these tests on the five exhibits that I 
have shown you, Mr. Duncan, what did you do with them, sir? 

A. Those were kept in my custody after I finished my exam¬ 
ination until April 9 of this year, at which time I returned them 
personally to Lieutenant Layton. 

Mr. Conliff. If the Court please, at this time I formally 
move the admission of these garments in evidence. 

The Court. They have all been admitted except Govern¬ 
ment’s Exhibit No. 7. 

Mr. Conliff. I wanted to be sure as I go through that each 
one of them has been admitted. 

The Court. Government’s Exhibit No. 7 will be 
admitted. 

317 (The panties of Sally Hilton, heretofore identified, 
received in evidence as Government’s Exhibit 7.) 

By Mr. Conliff: 

Q. Showing you, Mr. Duncan, two envelopes which have 
been marked “Government’s Exhibit 25” for Identification and 
“Government’s Exhibit 26” for Identification, have you ever 
seen those before? 

A. Yes, sir; I have. I received these from Lieutenant Layton 
on March 19 at the same time I received the garments pre¬ 
viously testified to. 

Q. And what, if anything, did you do with those envelopes 
after you received them? 

The Court. What numbers? 

Mr. Conliff. 25 and 26, sir. 

The Court. Oh, yes. 

A. These envelopes contain scrapings from the right and left 
hands of the defendant. I made an examination of the contents 
of these scrapings, that is the contents of the envelopes which 
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consist of scrapings from the fingernails, and in the scrapings 
from the left hand I found some red particles which upon an¬ 
alysis proved to be human blood. 

I obtained preliminary chemical tests for blood in the finger¬ 
nail scrapings from the right hand but there was not enough 
material present in the scrapings from the right hand to con¬ 
duct the additional tests which are necessary to 

318 prove the presence of blood. But to repeat, in the case 
of the left hand I did find human blood particles, in those 

scrapings. 

Mr. Conliff. If the Court please, at this time if I have not 
already done so, just to double check, I formally move the ad¬ 
mission of Government’s Exhibits 25 and 26. 

Mr. Williams. 26 has no purpose. 

The Court. Do you object to Government’s Exhibit 26? 

Mr. Williams. It doesn’t matter but it has no purpose. 

The Court. Oh, yes. The witness has testified preliminary 
tests showed human blood but there wasn’t sufficient to form the 
complete test which was the basis of the scrapings of the left 
hand. 

Is it your testimony that there was human blood in Govern¬ 
ment’s Exhibit 26? 

The Witness. Is that the exhibit from the right hand, Your 
Honor. 

The Court. That is right. 

The Witness. No, sir. I said I merely obtained a prelim¬ 
inary test which merely indicated there might be blood present. 
The Court. Do you object to Government’s Exhibit 26? 

Mr. Williams. Not formally; let it go in. 

The Court. I will exclude it if you do. 

Mr. Williams. No; let it go in. 

319 (Envelopes containing scrapings from fingernails of 
defendant, heretofore identified, received in evidence 

as Government’s Exhibits 25 and 26.) 

By Mr. Conliff: 

Q. Showing you, Mr. Duncan, a blue shirt which has been 
marked “Government’s Exhibit No. 15” for Identification; 
and showing you a T-shirt which has been marked “Govern¬ 
ment’s Exhibit No. 16” for Identification, sir; and showing you 
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a pair of white shorts which have been marked “Government’s 
Exhibit No. 17”; and a pair of brown pants which have been 
marked “Government’s Exhibit No. 18”; and a pair of Army- 
fatigue trousers which have been marked “Government’s Ex¬ 
hibit 13”; and a sweater which has been marked “Govern¬ 
ment’s Exhibit 23”; a left brown shoe which has been marked 
“Government’s Exhibit 21”; and a right brown shoe which 
has been marked “Government’s Exhibit No. 22”; and two 
handkerchiefs which have been marked “Government’s Ex¬ 
hibits No. 19 and No. 20,” would you look at those various 
exhibits, please, and after you have completed your examina¬ 
tion will you tell us whether or not you have ever seen them 
before? 

A. All of these exhibits which I just examined were brought 
to me personally by Lieutenant Layton on March 19 at the 
same time these previous exhibits were brought to me. 

Q. Did you do anything with those exhibits, sir? 

A. Yes, sir. I made an examination of these gar- 
320 ments for the presence of bloodstains. 

Q. Will you look at Government’s Exhibit 15, a blue 

shirt? 

A. On examining the blue shirt I found that here on the 
collar were some red stains; also down on the cuff of the shirt, 
both the right cuff and particularly on the left cuff considerable 
staining, and I made an analysis of those red stains and found 
that in each instance those on the collar, right cuff and left 
cuff consisted of human blood stains. 

I made an attempt to determine the blood group of the per¬ 
son from whom those stains came, and the only place that 
had sufficient blood to make such analysis was on the left 
cuff, but the garment in general, the cloth is so dirty that I 
found that the control tests that are made were inconclusive, 
that is, there was so much contamination of dirt in the cloth 
that I could not be certain of the blood group of the person 
from whom this came. I could only ascertain that the stain 
was human blood on the collar and both cuffs. 

Mr. Conliff. At this time the Government moves the ad¬ 
mission of Government’s Exhibit 15. 

The Court. Very well. 


i 
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(The blue shirt heretofore marked for Identification received 
in evidence as Government’s Exhibit 15.) 

By Mr. Conliff: 

Q. With respect to Government’s Exhibit 16, the 

321 white T-shirt, did you make any experiment or test on 
that garment? 

A. I examined the T-shirt for the presence of blood stains 
and I found no such stains on the T-shirt. 

Q. I call your attention to Government’s Exhibit 17, sir, a 
pair of white shorts, which you have identified. Did you 
conduct any tests or experiments on that garment? 

A. On examining these shorts I found that on the right side 
of the fly there was a slight red stain at this point. I made a 
preliminary chemical test for the presence of blood and found 
it was positive, indicating that the material might be blood. 

I then made a confirmatory test and found that the red 
stain actually was blood. 

Due to the contamination of body fluids, possibly urine, on 
this area, as indicated by ultraviolet ray tests, I couldn’t make 
any conclusive origin test, that is to determine whether or not 
the blood was human, because the presence of body fluids, such 
as urine, would make the test invalid, so the only thing I could 
say was that this was bloodstain on the right side of the fly of 
the shorts. 

Mr. Conliff. I formally move admission of Governments 
Exhibit 17. 

The Court. Very well. 

(Pair of white shorts heretofore marked for Identification 
received in evidence as Government’s Exhibit 17.) 

322 By Mr. Conliff: 

Q. Directing your attention now to Government’s 
Exhibit 18, a pair of brown pants. Did you conduct any tests 
or experiments on that garment? 

A. On examining these brown trousers. Government’s 
Exhibit 18, I obtained a preliminary chemical test for blood 
here on the left side of the fly. Any material in the nature 
of blood would be very difficult to see there. The stains that 
were present were very very faint. 
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All I can say is I obtained a test on this fly indicating that 
there might be blood present, but there was not sufficient mate¬ 
rial there to go further and make the additional test necessary 
to ascertain definitely that that material there was blood. I 
can only say that there might be blood present on the fly. 

Mr. Conliff. I formally move admission of Government’s 
Exhibit 18. 

Mr. Weeks. Your Honor, he hasn’t been able to identify the 
presence of blood. That can be admitted as the defendant’s 
pants, but not that there was any blood. 

The Court. That is all. 

Mr. Conliff. May it be received, if the Court please? 

The Court. Yes. 

(Pair of brown trousers identified as belonging to the de¬ 
fendant, received in evidence as Government’s Exhibit 
18.) 

323 By Mr. Conliff: 

Q. Directing your attention now to Government’s 
Exhibit No. 13, the Army fatigue pants, sir, did you conduct 
any tests or experiments on that pair of trousers, sir? 

A. Yes, sir; I did. I found that this garment was quite dirty 
but there were a number of red stains visible to the naked eye. 

I found that stains here on the fly of the trousers and at 
several places on the front of the leg, places that I have cut 
out and made a test on both legs of the trousers—they are 
indicated with a yellow arrow—and here on the upper right 
front of the trousers, as well as on the rear of the trousers, on 
the left pocket, some stains here on the left pocket, all those red 
stains were analyzed by me and I found in each instance they 
consist of human bloodstains. 

There was not sufficient material there to go further and 
ascertain the blood group of the person from whom the blood 
came. 

The only thing I could do, in view of the limited amount of 
blood and because of the dirty condition of the garment, was 
to ascertain that they were bloodstains at those various places, 
human bloodstains, that is. 
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Mr. Conliff. May Government’s Exhibit 13 be admitted, if 
the Court please? 

The Court. Very well. 

324 (Pair of Army fatigue pants heretofore identified re¬ 
ceived in evidence as Government’s Exhibit 13.) 

By Mr. Conliff: 

Q. Directing your attention to two handkerchiefs marked 
Government’s Exhibits No. 19 and No. 20, sir, did you conduct 
any experiments or tests on those two handkerchiefs? 

A. Yes. I examined both handkerchiefs and I did not find 
any bloodstains on them. 

Q. Directing your attention to Government’s Exhibit No. 
22, a right brown shoe. 

A. I also examined this right brown shoe and I found no 
bloodstains on the shoe. 

Q. Directing your attention to Government’s Exhibit 21, a 
left brown shoe; did you conduct any experiments or tests on 
that shoe, sir? 

A. On examining this shoe, the left shoe, I found that here 
at the side of the toe, marked with a yellow arrow at this 
point along the side of the shoe, and here near the heel there 
were very slight red stains which I could see under the 
microscope. 

Again, I was able to get a preliminary test for blood indicat¬ 
ing that the substance in each case might be blood at these 
places but there was not sufficient material there to ascertain 
definitely that there was blood or to ascertain its 

325 origin. 

Mr. Conliff. May Government’s Exhibit 21 be re¬ 
ceived in evidence, if the Court please? 

The Court. Very well. 

(Left brown shoe received in evidence as Government’s 
Exhibit 21.) 

By Mr. Conliff: 

Q. Directing your attention to Government’s Exhibit 23, 
a blue sweater, sir. 

A. On examining the sweater I found that on the cuff of 
both sleeves there were rather dirty stains which under the 
microscope had a reddish color; considerable dirt mixed with 
these stains. 
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On the cuff of both sleeves I found that there was human 
blood present on the cuff, mixed with the dirt. 

There was not enough blood there to conduct any test to 
determine the blood group of the person from whom the blood 
came. I was only able to determine that they were human 
blood stains on the cuffs of the sleeves. 

Further tests around the neck of the sweater gave a pre¬ 
liminary chemical test for blood, the same test that I have re- 
referred to here previously. There was not enough stain there 
to go further, confirming the fact that there was blood; simply 
a preliminary test indicating that there might be blood on the 
neck of the sweater. 

326 Mr. Conliff. May Government’s Exhibit 23 be re¬ 
ceived in evidence, if the Court please? 

The Court. Very well. 

(The blue sweater heretofore marked for identification re¬ 
ceived in evidence as “Government’s Exhibit 23.”) 

By Mr. Conliff: 

Q. As I understand your testimony, Mr. Duncan, your tests 
revealed the presence of human blood on the collar and both 
cuffs of the blue shirt? 

A. That is correct, sir. 

Q. It further showed that human blood- 

Mr. Williams. I object to this. 

The Court. I will sustain the objection. 

Mr. Conliff. Very well. You may cross-examine. 

Mr. Williams. No questions. 

The Court. Step down. Thank you. 

(Witness excused.) 

Mr. Conliff. If the Court please, at this time, if I have not 
done it before, the Government moves the admission in evi¬ 
dence of Government’s Exhibit No. 24, the brown felt hat. 

The Court. Government’s Exhibit 24 may be admitted. 

(Brown felt hat heretofore marked for identification received 
in evidence as “Government’s Exhibit 24.”) 

327 Mr. Conliff. I feel sure that Government’s Exhibit 
14, the envelope, has already been received. 

The Court. That has been received. 
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Mr. Conliff. I think that the birth certificate, Govern¬ 
ment’s Exhibit 1, has been received, and I believe Your Honor 
has admitted in evidence that exhibit. 

The Court. Government’s Exhibit 1 ? 

Mr. Conliff. Yes. 

The Court. Oh, the birth certificate of the girl? 

Mr. Conliff. Yes; the birth certificate of the girl. 

The Court. Yes; but Government’s Exhibit No. 2 has not 
been offered. 

Mr. Conliff. At this time there are certain photographs- 

The Court. All photographs have been admitted in evidence 
except Government’s Exhibits Nos. 2 and 8. - 

Mr. Conliff. Government’s Exhibit No. 2 is the picture of 
the house. I move the admission of that exhibit. 

The Court. It may be admitted. 

(Photograph heretofore marked for identification “Govern¬ 
ment’s Exhibit 2” received in evidence.) 

Mr. Conliff. Government’s Exhibit No. 8 is a picture near 
the fence, alongside the fence with a stick. The Government 
formally moves the admission of that photograph. 

The Court. It may be admitted. 

328 (Photograph heretofore marked for identification re¬ 
ceived in evidence as “Government’s Exhibit 8.”) 

Mr. Conliff. If the Court please, I have been advised by 
Mr. Williams that he is doubtful whether or not Government’s 
Exhibit No. 28 has been received in evidence. That is the 
statement signed by the defendant before Dr. Rosenberg. 

The Court. It may be admitted. 

(Statement signed by defendant before Dr. Rosenberg, here¬ 
tofore marked for identification, received in evidence as “Gov¬ 
ernment’s Exhibit 28.”) 

Mr. Conliff. That completes the Government’s case, if the 
Court please. 

There are certain other witnesses who were summoned by 
the Government whose names appear upon the list given by the 
Government, who are available if the defense cares to call 
them. 

The Court. Very well. 


♦ 
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329 Opening Statement on Behalf of 

the Defendant 
By Maurice R. Weeks 

Mr. Weeks. May it please Your Honor, and ladies and gen¬ 
tlemen of the jury: It now becomes our duty, as representa¬ 
tives of this defendant, to suggest to you what we feel is the 
defense in this case. 

We expect to show you that this man is of exceptionally low 
intellect. We expect to show you that his background is of 
such a nature that there is a question, a very serious question, 
as to whether or not he really knows the difference between 
right and wrong. 

We expect to show you that he is the type of man that 
doesn't even know proper cleanliness. We expect to show you 
that the very clothes that have been exhibited to you had been 
worn by him for several weeks prior to the time that they were 
taken from him by the police department. 

We think that when we have shown you these facts plus the 
fact we take the position that during the whole time of the 
alleged occurrence of this thing that happened—and we admit 
it was a terrible thing—that this man didn’t even know what 
was happening. 

We think when we have shown you that there will be present 
in your mind a question of whether or not this man can be 
guilty of this crime. 

I am going to put on the stand his cousin, Mrs. 

Thompson. 

330 Will you call Mrs. Thompson, please? 

Thereupon Mrs. Lucille Thompson was called as a witness 
on behalf of the defendant and, having been previously sworn, 
testified further as follows: 

Direct examination by Mr. Weeks: 

Q. You testified in this case before, Mrs. Thompson, so I 
don’t feel it is necessary to reintroduce you to the ladies and 
gentlemen of the jury. 

I am going to ask you a few questions concerning the back¬ 
ground of the defendant. Do you know when he was born? 

812073—18-13 
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A. It was about October in 1928. 

Q. I show you this defendant’s Exhibit 1 and ask you whether 
or not you supplied us with this certificate? 

A. Yes; I did. 

Q. Does that represent the date that the defendant was born? 
A. That is right. 

Q. From where did you obtain it? 

A. I sent to the State of North Carolina about a year ago 
for mine and his both because I took out insurance on him. 

Mr. Weeks. May this be received in evidence? 

The Court. What is it? 

Mr. Weeks. It is the birth certificate of the defendant 

331 in this case, if Your Honor please, showing his exact age, 
according to the records in North Carolina. . 

Mr. Conliff. I have no objection, if the Court please. 

The Court. Very well. 

(Birth certificate of the defendant received in evidence as 
Defendant’s Exhibit 1.) 

Mr. Weeks. For the benefit of- 

Mr. Conliff. The only admissibility of it is the fact that 
this defendant was born on such a date. 

The Court. That’s right; October 1928, is that right? 

Mr. Weeks. Yes. 

The Court. All right. 

Mr. Weeks. October 31. 1928. 

The Court. Very well. 

332 By Mr. Weeks: 

Q. You were down there in North Carolina about that 
time, too, were you not? 

A. Yes; I was. 

Q. You were born down there, were you? 

A. Yes. 

Q. When did you leave down there? 

A. I left in 1933. 

Q. How old were you then, if you can remember? 

A. I was about 12, going on 13. 

Q. Did you know the defendant down there then? 

A. Yes; I did. 
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Q. Did you have an opportunity to observe him going to 
school? 

Mr. Conliff. If the Court please, may counsel approach the 
bench? I object. 

The Court. And you left there? 

The Witness. Yes. 

The Court. Then he was only five years of age when you left? 

The Witness. Yes. 

The Court. What is the question? 

Mr. Weeks. I want to show if she knows anything about 
his educational background. 

The Court. At the age of 5? 

333 Mr. Weeks. Well, she may know about it subsequent 
to that time, if I may develop it. 

The Court. Did you go back to North Carolina to live after 
you came up here? 

The Witness. Not to live; I visited there. 

The Court. When did you visit there? 

The Witness. I don’t remember; time after time. 

The Court. You don’t kow what the defendant did then, 
do you, outside of what somebody told you? 

The Witness. Well, no; I don’t know what he did. I had 
a sister that lived there. 

The Court. I know, but you don’t know of your own per¬ 
sonal knowledge; you would have to depend on what your sister 
told you, wouldn’t you? 

The Witness. Yes. I know when I went there just about 
what he was doing. 

The Court. What was he doing? 

The Witness. About the schooling, he didn’t have very 
much schooling. 

The Court. How do you know that? 

The Witness. He can’t write now. 

The Court. How do you know about his schooling if you 
weren’t there? 

The Witness. Well, as I would be asking and I would ask 
questions about it. 

334 The Court. Who would you ask? 

The Witness. I would ask his aunts and uncles. 


The Court. Are you objecting to this? 

Mr. Conliff. Yes. 

The Court. Objection sustained. 

Mr. Conliff. May counsel approach the bench, please? 

The Court. Yes. 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as follows:) 

Mr. Conliff. If the Court please, I don’t want to unduly ob¬ 
ject to anything that defense may offer in this case, but under 
the Fisher decision, which was called to my attention by Mr. 
Sachs, Julius Fisher in the first-degree murder case, the Su¬ 
preme Court ruled that low educational standards and any¬ 
thing beyond the actual insanity was not really admissible be¬ 
cause the test is, did the man know what he was doing? 

Mr. Williams. That was a murder case. 

Mr. Conliff. Yes. 

Mr. Williams. But this is a question of rape, now. 

Mr. Conliff. Yes, but it goes to the question of insanity. 

Mr. Weeks. We are not trying to show insanity. 

The Court. You said you were going to show he didn’t 
know the difference between right and wrong. 

335 Mr. Weeks. That is right. 

The Court. If that is so then that is insanity. 

Mr. Conliff. I intend to have rebuttal- 

Mr. Weeks. I think there is a difference between feeble¬ 
mindedness and insanity. 

The Court. Feeble-mindedness is no defense, so don’t try 
to show that. * 

Mr. Williams. The only thing I can see under the Fisher 
case, where the Judge has the prerogative of meting out punish¬ 
ment— 

The Court. The test of the Julius Fisher case was' first- 
degree murder. 

Mr. Williams. That is right. 

The Court. Where there was premeditation and deliberation 
and the defense raised that point about whether or not he was 
sufficiently educated that he was capable of having an intent. 
You don’t have that situation here. 
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Mr. Sachs. Which means. Your Honor, that the Fisher case 
applies more strongly. 

The Court. That’s right. 

Mr. Sachs. The ruling of the Court applies even more 
strongly here. 

The Court. That’s what I said; the Fisher case is more fa¬ 
vorable than the circumstances here. 

Mr. Sachs. That is right. 

336 The Court. But she can’t testify anyway. 

Mr. Weeks. The question I want to ask is when he 
came here he couldn’t write his name. 

The Court. That has nothing to do with it. A man can 
commit a crime without being able to write his name. 

Mr. Weeks. Well, that’s all as far as she is concerned. 

The Court. She has already said he couldn’t read or write. 
She has already stated that. 

Mr. Weeks. Well, I guess there is nothing else she can tes¬ 
tify to, of course. 

The Court. Not when she left there in 1933 and has never 
been back except for visits. She said she depended mostly on 
what her sister told her, outside of a few visits she made down 
there. I don’t know what good she is to you. 

Mr. Williams. She already testified for the Government 
that his father and mother died when he was small. 

The Court. Yes. 

(Thereupon counsel resumed their places at the counsel 
table, and the following proceedings were had, in open court:) 

The Court. You may be excused and take a seat in the court 
room. 

(Witness excused.) 

Mr. Weeks. Will you take the stand? 

337 Thereupon Theodore M. Holmes, the defendant, 
being first duly sworn, was examined and testified as 

follows: 

Direct examination by Mr. Weeks: 

Q. Your name is Theodore M. Holmes? 

A. Yes, sir. 

Q. And you are the defendant in this case? 


A. Yes, sir. 

Q. When did you come to Washington? 

A. In 1946,1 think. 

Q. Do you remember the month? 

The Court. You mean two years ago? 

The Witness. Yes, sir. 

By Mr. Weeks: 

Q. WTiere did you go to live when you first came here? 

A. I went to live with my aunt. 

Q. When you say your aunt, to whom are you referring? 

A. Lucille. 

Q. Mrs. Thompson, you mean? 

A. Yes. 

Q. Why do you call her your aunt? 

A. I have always called her aunt since I was a little kid. 
338 Q. Is your mother and father living? 

A. No, sir. 

Q. Do you know when your mother and father died? 

A. No, sir. 

Q. You don’t? 

A. No, sir. 

Q. Directing your attention to the afternoon of March 18, 
do you recall working on that morning? 

A. Yes, sir. 

Q. Do you know who you were working for? 

A. Yes, sir. 

Q. What was the name of the people? 

A. Rogers Transfer Company. 

Q. Did there come a time when you were in the vicinity of 
28th and M Street Northeast? 

A. I don’t know, sir. 

Q. Do you know whether or not you went out through there 
at that time? 

A. If that is the time I was out in Northeast working, I don’t 
know where I was. 

Q. Had you been drinking? 

A. I had taken some drinks that morning. 
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Q. Did you have any trouble with any men with whom you 
were working? 

A. Yes. After I was out there the boys told me to get 

339 off the truck. 

The Court. Speak slowly, and speak louder. 

The Witness. And he hauled off and hit me up by the side 
of the head and at that time I lost my senses then and I don’t 
know anything. 

The Court. You lost your senses? 

The Witness. Yes, sir. I fell off the truck and then started 
running up the street. 

The Court. When did you lose your senses? When he hit 
you? 

The Witness. Yes. 

The Court. How do you know you ran up the street then? 
The Witness. That’s what I thought I did. 

The Court. Well, did you? 

The Witness. I don’t know. 

The Court. Why did you mention running up the street? 
The Witness. I thought I ran up the street, sir. 

The Court. Can you tell us when it was that you did come 
to your senses, or when you remember anything after that? 
The Witness. No, sir. 

The Court. Don’t you remember going to the police station? 
The Witness. No, sir; I don’t remember going there—until 
that night; some time that morning I remembered I was 
there. 

340 The Court. Some time what morning? 

The Witness. That morning. 

The Court. What morning? 

The Witness. It was on Friday morning. 

The Court. March 19? 

The Witness. I don’t know, sir. 

The Court. How soon after you were hit by this man that 
you came to your senses? 

The Witness. I was hit by that man that night or that eve¬ 
ning or that night one. 

The Court. When did you regain your senses? The next 
day? 
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The Witness. Yes. 

The Court. Where, at Headquarters? 

The Witness. Yes, sir. 

The Court. What time? 

The Witness. I don’t know, sir. 

By Mr. Weeks: 

Q. Can you remember before that time had you had any 
medical treatment before this man struck you and before this 
happened? Do you remember having any medical treatment 
of any kind? 

A. Well, I may have had some treatment. 

The Court. Don’t you know whether you did or not? 

The Witness. No, sir. 

341 By Mr. Weeks : 

Q. Do you recall how long you had the clothes on? 

A. I had the clothes on about, I would say three or four 
weeks, working in them. 

Q. During that period of time had you gone to the hospital 
for any type of treatment? 

A. Yes, sir. 

Q. All right; and where were you treated and what hap¬ 
pened? 

A. I was going there to be treated for something like a hernia 
and they operate and cut me on my peanut [sic]. 

The Court. On your what? 

The Witness. On my peanut [sic]. 

By Mr. Weeks: 

Q. Who did that? 

A. They cut at me on my peanut [sic]. 

The Court. Who cut you? 

The Witness. On my peanut [sic]. 

The Court. What is that? Your private? 

The Witness. Yes, sir. 

The Court. He cut you there? 

The Witness. Yes, sir. 

The Court. What hospital? 

The Witness. Freedmens. 
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The Coubt. Freedmens? 

342 The Witness. Yes, sir. 

The Court. When? 

The Witness. I forget what day it was. 

The Court. What month? 

The Witness. Before I got arrested, about three weeks— 
about four weeks before I got arrested. 

The Court. Four weeks before you got arrested? 

The Witness. Yes, sir. 

The Court. Go ahead. 

By Mr. Weeks: 

Q. Had you changed your clothes since that occasion? 

A. No, sir. 

Q. Where did you live at the time this happened? Where 
were you living? Do you know? 

A. I was living back of the company, back of 1723. 

Q. Were there any toilet facilities there? 

A. Any what? 

Q. Was there any place where you could wash up there? 

A. Well, there was a spigot and we had a wash basin. 

The Court. You lived back of 1723 what? 

The Witness. Seventh Street. 

The Court. Seventh Street? 

The Witness. Yes, sir. 

The Court. Is that numbered 1723 and one-half? 

The Witness. Yes, sir. 

343 By Mr. Weeks: 

Q. Did you have a girl friend? 

A. Yes, sir. 

Q. Did you have relations with her? 

A. Yes, sir. 

Q. Do you remember when the last time was before you got 
in this trouble? 

A. It was in that week. 

Q. It was in that week? 

A. Yes, sir. 

Q. Had you changed your clothes since that? 

A. No, sir. 
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The Court. Where does the girl friend live? 

The Witness. I forget the street. 

The Court. You forget the street? 

The Witness. Yes, sir. 

The Court. What is her name? 

Mr. Williams. Just a minute, if Your Honor please. I think 
we probably made a mistake here. 

Mr. Weeks. I think we better advise Your Honor that the 
girl may be here and she may be in the room. It just occurred 
to me that she might be. 

The Court. I don’t care whether she is here or not ; he has 

made this statement that he has been out with this girl- 

Mr. Williams. But we wanted to act in propriety 

344 with the Court to let the Court know that she may be 
in the room and we hadn’t considered it before. 

The Court. What is her name? 

The Witness. Clara Goods. 

The Court. Is Clara Goods in court? 

(Clara Goods stood.) 

The Court. Step out of the court room. 

(Thereupon, Clara Goods left the court room.) 

By Mr. Weeks: 

Q. Do you know how far you went in school? 

A. No; I don’t. 

Mr. Conliff. I object, if the Court please. 

The Court. He said he didn’t know. Go ahead. 

Mr. Weeks. You may examine. 

Cross-examination by Mr. Conliff: 

Q. Now, when you lost consciousness so that you didn’t 
know what was going on, around you, where were you? 

A. I lost consciousness that day the boy hit me up beside of 
the head. 

Q. What did he hit you up the side of the head with? 

A. His fist. 

Q. And where did he hit you? What portion of your head? 
A. Down across my temple there. 

345 Q. And where were you when he hit you? 

A. Sitting up on the truck. 
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Q. And where was he? 

A. He got up on the top of the ashes. 

Q. And you were both standing in the ashes? 

A. No, I was sitting on the truck. 

Q. What did you do after he struck you? 

A. I fell down off the truck. 

Q. What else did you do? 

A. I don’t know; I don’t remember doing anything. 

Q. You don’t know what happened to you? 

A. Once I got up and started walking. 

Q. Where did you walk to? 

A. I think straight up the road if I ain’t mistaken. 

Q. Where? 

A. Straight up the road. 

Q. How far up the road did you go? 

A. I don’t know. 

Q. When was the next time that you knew what was going 
on? 

A. I say Friday morning. 

Q. Where were you then? 

A. At the Police Headquarters. 

Q. Who were there at the time? 

A. I don’t know any of them. 

346 Q. Sir? 

A. I don't know none of the names. 

Q. Do you remember a lady coming to see you? 

A. Yes; I do. 

Q. Which lady do you remember coming to headquarters? 
A. My aunt. 

Q. Do you remember anybody coming there before your 
aunt came? 

A. No. 

Q. And what did you tell your aunt when you saw her at 
Headquarters that morning? > 

A. I told her that morning I didn’t do it and they beat at 
me and beat me. 

Q. Had they beaten you? 

A. Yes; they beat me. 

Q. W’here did they beat you? 
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A. One of them hit me up the side of the head with a black¬ 
jack, the lower part of my head here. 

Q. When did that happen? 

A. That happened—I don’t know when it happened—it 
happened that night. 

The Court. What night? 

The Witness. It was that night, or something—or that 
morning, one, I don’t know which it was. 

347 By Mr. Conliff: 

Q. How do you remember that somebody hit you on 
the head with a blackjack when you said a few minutes ago 
you didn’t know anything until that morning? 

A. Because that morning I knew my head was jitters and I 
knew I was hit in the head. 

Q. Because your head had the jitters you thought somebody 
had hit you on the head with a blackjack? 

A. No; I knew the man that hit me. 

Q. What man was it hit you on the head with a blackjack? 
A. I don’t know, he ain’t in here. 

Q. Has he been in here? 

A. Yes. 

Q. When? 

A. This morning. 

The Court. This morning? 

The Witness. Yes, sir. 

By Mr. Conliff: 

Q. Do you know Lieutenant Layton? 

A. No, sir; I don’t know him. 

Mr. Conliff. Would you stand, please, Lieutenant Layton? 
(Lieutenant Layton stood.) 

By Mr. Conliff: 

Q. Did Lieutenant Layton hit you? 

A. He slapped me up the side of the face. 

348 The Court. He slapped you on the side of the face? 
The Witness. That is right. 

The Court. When? 

The Witness. That morning. 
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By Mr. Conuff: 

Q. Do you know Lieutenant McCarty? 

A. I don’t know. 

Q. You saw him testify yesterday and he was on the stand 
for a moment this morning, was he not? 

A. Yes, sir. 

Q. You do know him then? 

A. I know him, but I don’t know- 

Q. Do you know him by sight? 

A. I know him when I see him. 

Q. Did he do anything to you? 

A. No; he didn’t. 

Q. You saw Detective Sergeant Young this morning, didn’t 
you? 

A. Yes, sir. * 

Q. You saw him on the witness stand? 

A. Yes, sir. 

Q. Did he do anything to you? 

A. No, sir. 

Q. Now, you saw Detective Sergeant Talbot this morning 
on the stand? 

349 Mr. Williams. Just a moment, if the Court please. 

I want to object to this line of questioning unless he 
identifies the persons who were there by having them identified. 

The Court. If he knows them he can say so and if he doesn’t 
he can say so. 

Do you remember Detective Sergeant Young who testified 
this morning? 

The Witness. I don’t remember him. 

The Court. You don’t remember him? 

The Witness. No, sir. 

The Court. All right. 

By Mr. Conliff: 

Q. Do you remember Detective Sergeant Talbot? 

A. No, sir. 

Q. Do you remember the names of the two detectives that 
testified this morning? 

A. No, sir. 
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Q. Do you remember seeing the two detectives that testified 
this morning in here? 

A. Yes, sir; I know them when I see them. 

Q. And did you see them that night at Headquarters? 

A. No, sir; I don’t remember. 

Q. Did you see them the next morning at Headquarters? 

A. Yes, sir. 

Q. Did either one of those two men do anything to 
you? 

350 A. Yes. 

Q. Which one? 

A. I can’t—if I could see them now I could tell you. 

Q. Do you remember the one that took the stand first this 
morning? v 

A. No, sir. 

Q. The one that followed Lieutenant McCarty? 

A. Yes, sir; that one after the Lieutenant, that is the one 
that hit me with a blackjack. 

Q. The one that followed the Lieutenant hit you in the head 
with a blackjack? 

A. Yes. 

Q. You say you remember when your aunt came to Head¬ 
quarters that morning? 

A. Yes, sir. 

Q. What did you tell her? 

A. I told her I didn’t do it and they beat at me. 

Q. Did you say who beat you? 

A. I didn’t know their names. 

Q. Was he there? 

A. All three of them; no. 

Q. What else did you say to her? 

1 A. She kept on asking me and I told her no I didn’t do it. 

Q. Did at any time she ask you whether or not you 

351 did anything to the little girl and you held your head 
down and said, “Yes, Lucille.” 

A. No. 

Q. Did you say that? 

A. No. 

Q. You never said that to your aunt, Mrs. Thompson? 
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A. No. 

Q. Do you remember that morning when the lady, Mrs. 
Hill with another lady, a Mrs. Windsor, saw you in a line-up? 
A. No, sir. 

Q. You don’t remember anything about that? 

A. No, sir. 

Q. Do you remember an accident that occurred in the north¬ 
east section of the city around 7 o’clock when you were hit by 
a taxicab? 

A. I don’t think I remember that. 

Q. You don’t think you remember that? 

A. No, sir. 

Q. Do you remember being taken to the hospital by a Lieu¬ 
tenant in the Army, Lieutenant Mitchell? 

A. No, sir. 

Q. Do you remember telling Lieutenant Mitchell that you 
had been visiting a girl friend over in the northeast section? 
A. I don’t remember. 

Q. Do you remember telling Lieutenant Mitchell that 
352 you didn’t want to—you wanted to go home to your 
mother, you didn’t want to have any trouble with the 
police? 

A. No, sir; I don’t remember. 

Q. You remember going to the hospital? 

A. No, sir. 

Q. What time did you go home that night? 

A. I don’t know. 

Q. How did you get in the house? 

A. I remember wandering into the side gate. 

Q. You wandered into the side gate? 

A. Yes, sir. 

Q. What did you do after you got in the side gate? 

A. I don’t know. 

Q. Did you see anybody? 

A. I don’t know. 

Q. Do you know a Mrs. Alice Frazier? 

A. Yes, sir. 

Q. Who is she? 

A. That is my godmother. 
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Q. Does she live with her? 

A. Yes, sir. 

Q. Did you see her that night? 

A. No, sir. 

Q. Isn’t it a fact that when you went home and you were 
let out of the car by Lieutenant Mitchell you couldn’t 

353 get in the house and you went to see Mrs. Frazier and 
she was at a prayer meeting at the prayer house next 

door and you went and told her you didn’t have a key and to 
loan you the key to get in? 

A. No, sir. 

Q. And you told her at that time you had been in an accident, 
and she asked you why you were limping? 

A. No; I didn’t. 

Q. Are you the same Theodore Morgan Holmes who was 
convicted of manslaughter at Statesville, North Carolina, on 
January 2,1945? 

A. I don’t know anything about that. 

The Court. What is that? 

The Witness. I don’t know, about that. 

By Mr. Conliff: 

Q. You don’t know whether you were arrested and convicted 
in North Carolina or not? 

Mr. Williams. If Your Honor please, I hate to interrupt 
here, but he asked for a special date. 

The Court. 1945. 

Mr. Williams. I don’t know what the record indicates but 
as his counsel I will state that he was convicted there. I don’t 
know whether he knows it was manslaughter or what-not, in 
North Carolina and did some time there, when he was a boy. 
The Court. Were you arrested and convicted of a 

354 crime in North Carolina in 1945? 

The Witness. I do not know, sir. 

By Mr. Conliff: 

Q. You don’t remember that, either? 

A. No, sir. 

Q. Did you serve 18 months in North Carolina? 

A. I don’t know, sir. 
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The Court. Did you grab this little girl Sally on March 18? 
The Witness. No, sir. 

The Court. How do you know you didn’t? Did you or 
didn’t you? 

The Witness. No, sir. 

The Court. Did you tear her clothes off? 

The Witness. No, sir. 

The Court. Did you rape her? 

The Witness. No, sir. 

The Court. Did you beat her? 

The Witness. No, sir. 

The Court. How do you know you didn’t? 

The Witness. I may have been out of my head, or some¬ 
thing. 

The Court. Maybe you were out of your head? 

The Witness. Yes, sir. 

355 By Mr. Conliff: 

Q. Did you at any time after you were restored to 
your senses, at Police Headquarters, did you tell the police 
that you had raped this little girl? 

A. I haven’t told them anything. 

Q. Did you go out to the scene with them? 

A. I don’t remember going out there. 

Q. You don’t remember going out there? 

A. No. 

Q. Do you remember seeing Dr. Rosenberg on the after¬ 
noon of this morning you said that you regained your senses? 
A. I think I do. 

Q. What did you tell him? 

A. I don’t remember. 

Q. Did you tell him anything? 

A. I don’t remember telling him anything. 

Q. Did he examine you? 

A. I don’t know. 

Q. Did he ask you how you happened to get this blood on 
your person and on your hands? 

A. No, sir. 

Q. Did he ask you that? 
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A. No, sir. 

Q. He didn’t ask you that? 

The Court. Did you tell the police that you got a 

356 letter from the hospital to tell you to report there? 

The Witness. I don’t remember. 

The Court. You don’t remember that? 

The Witness. No, sir. 

The Court. Did you tell the police that you lost your hat 
at the place of the automobile accident? 

The Witness. I don’t remember, sir. 

The Court. Did they produce a hat and show you a hat? 
The Witness. I didn’t see any hat. 

The Court. What is the exhibit number? 

Mr. Conliff. Government’s Exhibit No. 24, if the Court 
please. 

The Court. Is that your hat [indicating]? Is that your 
hat? 

The Witness. Yes, sir. 

The Court. Show him Government’s Exhibit 14. 

(Mr. Conliff hands Government’s Exhibit 14 to the witness.) 
The Court. Did you receive that letter? 

The Witness. Yes, sir. 

By Mr. Conliff: 

Q. When did you receive this letter? 

A. I don’t know. I don’t know what date. 

Q. Where did you receive the letter. Where did the letter 
come from? Who sent it to you? 

357 A. I do not know. 

Mr. Conliff. I have no further questions. 

Redirect examination by Mr. Weeks: 

Q. Don’t you remember any of the conversation with me 
downstairs and telling me you remembered being convicted for, 
as you put it, murdering a girl down there who bothered you, in 
North Carolina? 

A. I think I do. 

Q. Don’t you remember that happening? Can’t you tell 
us what happened at that time? It was about two or three 
years ago when you were down there in North Carolina you had 
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some trouble with some girl down there, whom you ultimately 
said you killed. Do you remember that? 

A. I remember they said I killed her; I don’t know. They 
said I did. 

Q. You remember going to jail for that, don’t you? 

A. No. 

Q. You don’t remember being in jail? 

A. No. 

Mr. Weeks. That is all. 

The Court. Step down. 

(Witness excused.) 

The Court. Oh, I meant to ask you a question. You can 
answer it from where you stand. 

358 You said you had sexual relations with your girl 
friend, Clara Goods, is that right?* 

Defendant Holmes. Yes, sir. 

The Court. And that was about three weeks before this 
happened? 

Defendant Holmes. Yes, sir. 

The Court. Where was it you had sexual intercourse with 
her? 

Defendant Holmes. At a hotel. 

The Court. What hotel? 

Defendant Holmes. The Mayflower. 

The Court. Where in the Mayflower? 

Defendant Holmes. I forget where, sir. 

The Court. You forget where in the Mayflower you had it? 
Defendant Holmes. Yes. 

The Court. Very well. 

Mr. Weeks. That is all we have, if Your Honor please. 

The Court. Does the defense rest? 

Mr. Weeks. The defense rests. 

Mr. Conliff. I have certain rebuttal. May counsel ap¬ 
proach the bench? 

The Court. Yes. 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as fol¬ 
lows: ) 
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359 Mr. Conliff. If the Court please, I think the defend¬ 
ant by his actions on the stand, I submit his voluntary 
actions on the stand, has brought the issue of his sanity into 
the case and I think in view of that the Government is entitled 
to bring in the psychiatrist- 

The Court. Yes; that’s all you can do. 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceedings were had, in open court:) 

The Court. We will adjourn at this time until tomorrow 
morning. 

(Thereupon, at 4:55 o’clock p. m., an adjournment was 
taken until the following day, Thursday, May 20, 1948, at 10 
o’clock a. m.) 

« * * _.* • « 

361 Thursday, May 20,1948 

The above-entitled action came for further trial, pursuant 
to the adjournment taken, before the Honorable Edward M. 
Curran, Associate Justice, and a jury, at ten o’clock a. m. 

***** 

363 Mr. Conliff. May I proceed with the rebuttal, if the 
Court please? 

The Court. You may proceed. 

Mr. Conliff. You had rested, hadn’t you? 

Mr. Weeks. Yes; I had. 

Mr. Conliff. Will you call Detective Sergeant Young? 

Thereupon Herbert C. Young was called as a witness in re¬ 
buttal, by the United States, and having been previously sworn, 
testified as follows: 

Direct examination by Mr. Conliff: 

Q. Sergeant Young, who did you follow on the witness stand 
yesterday morning? 

A. Lieutenant McCarty. 

Q. Now, Sergeant Young, at any time that you talked to the 
defendant on the night of March 18, at the time of his arrest 
or afterwards or on the morning of the 19th did you ever strike 
him? 


A. I did not. 

Q. Specifically, did you ever strike him with a black- 

364 jack? 

A. I did not. 

Q. At any time did you lay a hand on him? 

A. Only one time, sir. 

Q. When was that, sir? 

A. W T hen I made the arrest. 

Q. What did you do then? 

A. Took him by the belt and took him to the car and put him 
in the car. 

Q. Did anyone at any time, when you were present at Head¬ 
quarters, strike this defendant? 

A. No, sir. 

Q. Did you have a blackjack that night, sir? 

A. No, sir. I haven’t carried a blackjack for two years, since 
I have been in plain clothes. 

Mr. Conliff. Thank you. You may examine. 

Mr. Weeks. I have no questions. 

The Court. Step down. 

(Witness excused.) 

Mr. Conliff. Call Dr. Griffin. 

Thereupon Dr. Edgar D. Griffin was called as a witness in 
rebuttal by the United States and being first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Conliff: 

365 Q. Will you state your name, please, sir? 

A. Edgar D. Griffin. 

Q. Is that G-r-i-f-f-i-n, Doctor? 

A. Yes, sir. 

Q. And what is your profession, sir? 

A. I am a physician. 

Q. And for how long a period have you practiced medicine? 
A. Since 1930. 

Mr. Williams. We will stipulate his qualifications, Your 
Honor. 

The Court. Pardon? 

Mr. Williams. We will stipulate his qualifications. 
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The Court. Very well. 

Mr. Conliff. As an expert on mental disorders? That is 
my understanding, that defense counsel stipulate his qualifica¬ 
tions as an expert on mental disorders. 

Mr. Williams. Yes. 

The Court. Very well. 

By Mr. Conliff: 

Q. Dr. Griffin, are you attached to any hospital in the City 
of Washington? 

A. Yes, sir; I am on the staff of St. Elizabeth’s. 

Q. In what capacity? 

A. Clinical director. 

, ) 

366 Q. Dr. Griffin, have you had occasion to examine the 
defendant in this case, Theodore Holmes? 

A. I have, sir. 

Q. When, sir, did you make an examination or examina¬ 
tions? 

A. On March 20 of this year and on April 7 of this year. 

Q. At whose request? 

A. At the request of the United States Attorney. 

Q. Directing your attention, sir, to the examination you 
made on March 20 of this year, where did you make that 
examination? 

A. The examination was made in the District of Columbia 
Jail. 

Q. Who was present besides yourself and the defendant? 

A. Dr. William D. Cushard. 

Q. And anyone else? 

A. No, sir. 

Q. What time of day w’as it made, sir? 

A. It occupied a period of about three hours from, roughly, 
about 10 o’clock in the morning until 1 o’clock in the afternoon. 

Q. What day of the wreek was that, sir, if you recall? 

A. That was on a Saturday. 

Q. March 20? 

A. Yes. sir. 

Q. What if anything did you say to the defendant 
when you saw him? 


367 
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A. We informed him first that we were there at the request 
of the District Attorney for the purpose of making a mental 
examination. 

We told him that we -were on the staff of St. Elizabeth’s 
Hospital; that it was our intention to make a mental examina¬ 
tion to try and determine whether or not he was of sound or 
unsound mind. 

Q. Did he make any response? 

A. He merely nodded. I believe, and indicated that he under¬ 
stood. 

We told him that he need not cooperate if he felt that he 
shouldn’t, that it would be perfectly all right, but that we were 
there for a certain purpose and if he would cooperate we would 
go ahead without examination, and he indicated it would be 
all right. 

Q. Specifically, Doctor, did you tell him or suggest to him 
that he was not required to answer any of your questions? 

A. We told him very specifically that he would not be re¬ 
quired to answer any questions that he felt he shouldn’t an¬ 
swer. 

Q. I believe you said, Doctor, that you and Dr. Griffin 
examined him for a period of about three hours? 

A. Yes, sir. 

368 Q. As a result of that examination, Doctor, were you 
able to form an opinion as to his mental condition? 

A. Yes, sir. 

Mr. Williams. I object, before he answers the question. 

The Court. On what grounds? 

Mr. Williams. Your Honor, we object on the ground there 
has been no waiver of privilege in this particular examination 
and none shown therefor. 

The Court. Waiver of what privilege? 

Mr. Williams. The privilege between a physician and a 
patient. 

The Court. He went there at the direction of the United 
States Attorney. 

Mr. Williams. It doesn’t make any difference. 

The Court. The same matter was gone into in the Catoe 


case. 


214 


Mr. Conliff. Yes, sir. 

Mr. Williams. If Your Honor please, I don't care to argue, 
if Your Honor overrules me. 

The Court. Yes; I will overrule your objection. 

Mr. Williams. I just want to protect the record. 

By Mr. Conliff: 

Q. Do you recall that question, Doctor? 

A. Yes; whether or not I arrived at an opinion. 

Q. Yes; sir. 

369 A. And I replied “Yes, sir." 

Q. And what, sir, was your opinion as to his mental 
condition at that time? 

A. That he was of sound mind. 

Q. From that examination that you have described, sir, were 
you able to form an opinion as to his mental condition on the 
late afternoon or early evening of March 18, 1948? 

A. It was my opinion that he was in all probability of sound 
mind on that day. 

Q. Did he make any complaint to you. Doctor, of a lapse of 
memory as of March 18, as of the time that you talked to him 
on the 20th? 

A. Yes, sir; he did. 

Q. What did he say, sir? 

A. I had questioned him in considerable detail concerning 
the events of the crime with which he was charged, and he 
made a statement that he had been in the general vicinity of 
15th and H Streets Northeast; that he had had an appointment 
to meet a girl friend in a drug store in that general locality; 
that he had talked with her for a period of two or three hours 
following which he left the drug store because she informed 
him that she did not care to keep the date that night; that she 
had other plans, so he left there and started to walk in the 
general direction of his home. 

He said he was hit by a taxicab, following which he had 

370 no memory until he was awakened in his bed several 
hours later by the police officers who arrested him. 

Q. Doctor, did he mention the name of this girl that he told 
you he had visited? 
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A. Yes, sir; he did; not in that examination, however. It 
was at our second examination that he mentioned her. 

Q. I would like to confine these questions, Doctor, to the first 
examination. 

A. No; he did not mention her name in that particular 
examination. 

Q. Did he say anything to you, Doctor, about working on 
a truck unloading ashes? 

A. He said he was working on a truck. He didn’t indicate 
he had been unloading ashes. As a matter of fact he said it 
was a van, a moving van. 

Q. Was this visit with this girl before or after he was working 
on the truck? 

A. He indicated that his day’s work was over so he left the 
truck somewhere in Northeast, in the vicinity of 15th and H, 
left that truck for the purpose of meeting this girl, his day’s work 
being over. 

Q. Did he say anything to you, Doctor, about having an 
altercation with a man on this truck and being struck on the side 
of the head by the fist of one of these men on the truck? 

A. No, sir. 

371 Q. Did he say anything to you, Doctor, that it was at 
the time he had this altercation that he did not know 
what occurred after that until such time that he was in Police 
Headquarters on the morning of the 19th? 

A. No; he didn’t mention any altercation. 

Q. Did he say anything to you about any treatment he had 
received at the hands of the police? 

A. He said that he had been roughly treated by the police. 

We asked him if he had made any confession to the crime, 
and after continued questioning he admitted that he did make 
a confession but he said that they had beat him upon his head 
with a blackjack and had done so so vigorously that he was ready 
and willing to confess to anything to make them stop the rough 
treatment. 

Q. Did he say he was hit once or on more occasions? 

A. Oh, he indicated he was hit many times and it was a con¬ 
tinuous thing that kept up over a considerable period of time 
and finally got very painful, whereupon he thought it was best 
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to tell them they wanted him to tell in order to have the beating 
stop. 

Q. I believe you said you made an examination of the defend¬ 
ant on a later occasion. Doctor? 

A. Yes, sir; on April 7. 

Q. Doctor, going back for a moment to the first exam- 

372 ination that you made on the morning of Saturday, 
March 20, did you examine the defendant physically? 

A. Yes, sir. 

Q. And did you examine his head specifically? 

A. Very carefully; yes, sir. 

Q. And what if anything did you find as a result of that ex¬ 
amination? 

A. Following his statment about being beaten on the head 
with a blackjack, and knowing that that supposedly occurred 
recently, his head was examined looking particularly for con¬ 
tusions or elevated areas which might indicate that he had been 
hit with a blunt object. 

There was no evidence whatsoever that his head had been 
beaten upon. There were no raised areas, no reddened areas; no 
other areas which would indicate bruising of the tissue or con¬ 
tusions. 

However, there were some fine scratch marks on the face. 

Q. Did you question him about those scratch marks, Doctor? 

A. He was asked, as I recall, whether or not he had received 
those injuries the night on which he allegedly made the assault 
on the little girl, and he denied that. He didn't have really 
any very good explanation for them. 

Mr. Williams. I object to that and move that it be stricken, 
that he didn't really have a very good explanation. 

373 The Court. Objection sustained. 

By Mr. Conliff: 

Q. Did he give you any explanation as to how he received 
the scratch marks? 

A. I don’t recall that he did. 

Q. Now, sir, what was the date of the second examination 
you made of the defendant? 

A. That was on April 7. 

Q. And where was that made, sir? 
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A. That also was conducted at the District of Columbia Jail. 

Q. And who was present at that time, sir? 

A. Dr. Cushard was present. 

Q. And for how long a period did you examine him then? 

A. That examination was for a period of approximately an 
hour and a half, from 3 o’clock in the afternoon to approxi¬ 
mately an hour and a half, from 3 o’clock in the afternoon to 
approximately 4:30. 

Q. Did you say anything to the defendant when you saw 
him on that occasion preliminary to making the examination? 

A. Yes. He was told that we wanted to talk with him 
again and that we were again making an examination, the same 
sort we had made earlier, in order to see if there had been any 
change in his condition, and so on. 

Q. As a result of this examination on the second occasion, 
Doctor, were you able to form an opinion as to the 
374 defendant’s mental condition? 

A. Yes, sir. 

Q. And what is your opinion of his mental condition? 

A. It was my opinion at that time that there was no evidence 
of a mental disorder and hence that he was of sound mind. 

Q. Did the defendant at that time make any complaint of 
not knowing what happened on the early evening or the night 
of March 18,1948? 

A. His story was entirely different in many respects at the 
time of our second examination. 

He was willing to admit many things which he had done on 
that night which he hadn’t previously referred to. 

He said in one of his stories—I might say at this point that 
he changed his story continuously during this examination, so 
that while at first he claimed that he didn’t remember very 
much of what happened and that perhaps he was the individual 
who was present at the time of the assault, nevertheless the 
general impression that he wanted to leave at first was that 
he didn’t remember anything about it. 

Then as the interview progressed he admitted more and more 
with reference to what had happened. 

Q. What did he say, sir? 

A. He said, for instance, that he did beat this little girl 
and that he had struck her, following which he became 
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375 very excited and trembled all over and then immedi¬ 
ately left the scene. 

However, later during that same examination, after con¬ 
tinued questioning, he admitted other things that had happened 
subsequent to the striking of the little girl at the beginning. 

For instance, he admitted that he had attempted sexual rela¬ 
tions with her. 

Q. Did he at the time of the second examination, Doctor, 
say to you that after he had been on a certain truck where he 
was working that he didn’t know anything further that hap¬ 
pened and he did not know anything further until he was in 
Police Headquarters? 

A. No. His original statement during that particular ex¬ 
amination was that, again, that he had seen his girl friend in 
a drug store in the vicinity of 15th and H and after leaving 
there and walking in the general direction of his home he had 
come upon this little girl, and that he at that time struck her 
and then he claimed that everything was blank thereafter, and 
if he had done more and he may have done more, he said, but 
he didn’t remember. 

Then I kept asking him, “What did you do next?” “What 
did you do next?” 

And then he finally admitted that he had torn her clothes 
off; had taken her clothes off; and he admitted he had 

376 got down on his knees in front of her. He admitted 
that he had inserted his finger into her vagina and had 

then also attempted to insert his penis. He said she was very 
tight and he couldn’t make insertion. He made the remark 
that perhaps he would have been successful had he had some 
hair grease. 

He said that after trying very hard for awhile that he finally 
lost his erection and gave up and went on home. 

I asked him then if the little girl was dead or if she was un¬ 
conscious and he said he didn’t think she was dead. He said 
he thought she would get up and go on home after he had left. 

Q. Doctor, as a result of this examination you made in April 
was there anything to indicate that this man had a mental 

disorder from what he had told you or any of your observations 
of him? 
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A. My examination revealed the fact that he was not of 
average intelligence, but there was no indication, no symptoms, 
of any disorder which might be considered evidence of unsound 
mind or evidence of a psychosis. 

Q. As a result of the examination you made on March 20, 
Doctor, and of the examination that you made in April, in 
your opinion do you think that the defendant knew the differ¬ 
ence between right and wrong? 

A. I think that he did know the difference between right 
and wrong. 

377 Mr. Conliff. You may cross-examine. 
Cross-examination by Mr. Williams: 

Q. When did you make the physical examination, Doctor? 
A. At the time of the first examination on March 20. 

Q. That was on March 20? 

A. Yes, sir. 

Q. Where did you make the physical examination? 

A. In the jail. 

Q. What did the physical examination consist of? 

A. Oh, it consisted of looking over the external surface of 
his body; listening to his heart and lungs; testing his reflexes 
and making inquiry concerning physical illnesses; in other 
words taking a history. That is essentially the rough details 
of the examination. 

Q. Did you make another physical on the 20th? 

A. No, sir. You mean on the 7th or on the 20th? 

Q. I mean on the 7th, yes, thank you. 

A. No; not on the 7th. 

Q. Will you describe the examination with respect to his 
reflexes? 

A. His reflexes showed no gross abnormality whatsoever. 
Q. I am sorry, Doctor, the question was, will you describe 
the examination with respect to his reflexes. 

378 A. Well, his knee jerks and ankle jerks, in other words 
the routine test for the deep tendon reflexes, to see 

whether the nervous pathways which have to do with those 
reflexes are intact. 

Q. I think you said the knee jerks? 

A. Yes. 
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Q. Will you describe that reaction to the jury and what sig¬ 
nificance it had to you? 

A. The reflex, known sometimes as the knee jerk or patella 
jerks, showed the indication of the nerves which connect and 
have to do with the control of musculature of the lower ex- 

j 

tremity involved; whether those nervous pathways are intact 
or whether they have been damaged by some disease in the 
past. 

The knee jerks being normal in this instance showed the indi¬ 
cation of those nerves showing that there was no disease of 
those pathways. 

Q. Would the knee jerk likewise indicate whether or not he 
was highly nervous? 

A. Not necessarily. In a few nervous and excitable people 
the knee jerks may be rather exaggerated but would have no 
pathological significance, however, in such instance. 

Q. Did you have his prior medical history? 

A. At that time only as given by himself. He indicated that 
he had received some treatment for syphilis and therefore we 
made a neurological examination to determine whether 
379 or not there were any clinical signs indicating involve¬ 
ment of the central nervous system, and found no such 

sign. 

Q. Did you take a spinal? 

A. We requested the jail physician to make a spinal fluid 
examination. 

Q. The question was did you make one? 

A. No, sir. 

Q. You said you examined his head? 

A. Yes, sir. 

Q. And that you examined it for marks of having been struck 
by a blackjack, as he had reported to you? 

A. Yes. 

Q. You couldn’t be mistaken about the blackjack? 

A. What’s that? 

Q. He did say he was struck by the blackjack? 

A. Yes. 

Q. Did he tell you what portion of the skull? 

A. He indicated it was all over the top of his head. 
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Q. Did you examine the top of his head? 

A. Yes, sir. 

Q. Did you make any other examination other than the 
external examination by the eye? 

A. Well, by palpitation, by feeling. 

Q. You know Dr. Rosenberg, don’t you? 

380 A. Yes, sir. 

Q. Do you consider him an authority as to- 

The Court. That is excluded. 

Mr. Conliff. I object, if the Court please. 

The Court. That is excluded. 

Mr. Williams. Very well. 

By Mr. Williams: 

Q. Did you observe any other markings on his head? 

A. Some scratch marks on his face. 

Q. Other than the scratch marks? 

A. No, I don’t recall any other particular markings. 

Q. By the way, how old would you say the scratch marks on 
his face were? 

A. Well, at the time I made the examination on the 20th 
I would say that they were approximately two days old. 

Q. You wouldn’t say they were a week old, would you? 

A. No, I don’t think they were that old. The scratch marks 
were very superficial and no doubt would have healed so that 
there would be no evidence if they had been a week old. They 
weren’t deep enough to do scarring, in other words. 

Q. Is there any medical controversy on that particular issue 
with respect to- 

A. Oh, there might be differences of opinion. 

Q. And yours is just an opinion? 

A. Yes, sir. 

381 Q. You would be wrong on that? 

A. Yes, sir. 

Q. Did you notice a knot on his head? 

A. I don’t recall a knot on his head; no, sir. 

Q. Did Dr. Cushard examine his skull likewise? 

A. Yes, sir. 

Q. And you don’t recall a knot on his forehead? 

A. No, sir; I don’t. 
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Q. Had there been a knot on his forehead about the size say 
of a fifty cent piece you would have seen it?* 

A. If there had been anything there in the nature of a con¬ 
tusion, or anything that was of a recent occurrence I would 
have made a note of it. I don’t recall it, and I have no note, 
which indicates anything of recent origin, except the scratch 
marks. 

Q. Doctor, when you first interrogated the defendant what 
was your first question other than your preliminary question 
with respect to who sent you and who you were and the pur¬ 
pose of your examination? 

A. Oh, questions designed to elicit his past history. We 
asked him, for instance, where he was bom. 

Q. And what did he say? 

A. He said he was born in Statesville, North Carolina. 

Q. Very well. What was your next question? 

A. Then he was asked questions about his early life, 
382 for instance, about his mother and father; about his 
schooling- 

Q. What did he say about that? 

A. He claimed that he had spent only a very short time in 
school, approximately two or three months; that he didn’t 
begin school until rather late, about the age of 9. That after 
attending two or three months, his attendance was rather 
irregular he said, he said he played hookey a lot, and about 
that time his mother died when he was 9, and so he said he left 
school in order to help the family out in the way of working 
and so on. 

Q. As a result of that description of his formal educational 
background did you determine what his intelligence quotient 
was? 

Mr. Conliff. I object, if the Court please. I submit that is 
insufficient. I think the jury can draw their own conclusion oh 
that. 

The Court. I think so. 

By Mr. Williams: 

Q. What is an intelligence quotient, Doctor? 

A. It is a technical phrase used by psychologists and psy¬ 
chiatrists. It simply means a way of measuring or a way of 



223 


putting down, so that other people can understand, the degree 
of intelligence of the individual. 

Usually an I. Q. or intelligence quotient is derived by a for¬ 
mula which is determined after determining the mental 

383 age of the individual in comparing that with his chron¬ 
ological age. It is a technical process and is used, as I 

say, to indicate to other people the degree of intelligence of 
the individual. 

Q. Did you come to any conclusion as to the mental age of 
the defendant? 

A. Yes, sir. 

Q. And what was your conclusion? 

Mr. Conliff. I object, if the Court please; I submit that is 
irrelevant. 

The Court. Objection sustained. 

By Mr. Williams: 

Q. In order to arrive at the intelligence quotient you had 
to know the mental age, did you not? 

A. Yes, sir. 

Mr. Williams. Your Honor excluded the question with re¬ 
spect to that? 

The Court. It is entirely immaterial. 

By Mr. Williams: 

Q. Did you come to any conclusion, Doctor, with respect to 
his characterization of this individual within your psycholog¬ 
ical grouping? 

A. Would you amplify your question a little bit, please? I 
am not sure I know what you want. 

Q. Yes. In grouping individuals you have high in- 

384 tellect, you have your middle intellect, and you 

have- 

The Court. He said he was not of average intelligence. Is 
that what you mean? 

Mr. Williams. If it please Your Honor, I think there is an 
exact term which can be applied, and I am asking him for that. 
The Court. Very well. 

812073—48-15 
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By Mr. Williams: 

Q. What would that term be? 

A. It would be rather difficult to place this individual. I 
think I know what you want, whether he was an imbecile- 

Q. No; a low grade moron. 

A. No; he would be called either a high-grade moron or a 
dull normal. In other words, he would be up in that border¬ 
line territory which is referred to by some individuals as feeble¬ 
minded, or as I said before, dull-normal or high-grade moron, 
or any term you want to use. You will find psychologists differ 
a great deal about their demarkation of the various groupings. 

Q. And sometimes is affected by the particular school of 
thought, is that trjie? 

A. That is right, yes sir? 

Q. Now, Doctor, could it have been possible—I think in 
response to a question you said in all probability the defendant 
was of sound mind on that day, and you were referring 
385 I take it to March 18—could it have been possible that 
he was not of sound mind? 

A. Well, there wasn’t anything in the examination to indi¬ 
cate that he could have been of unsound mind on that date. 
It was then my opinion that he was of sound mind. 

Q. That he was not of sound mind? 

A. It was my opinion that he was of sound mind on the 18th. 

Q. That was your opinion but that doesn’t exclude the pos¬ 
sibility of his having been of unsound mind on that date? 

Mr. Conliff. I object. 

The Court. Objection sustained. 

By Mr. Williams: 

Q. Doctor, have you run into any case history of individuals 
who have suffered a blow on the head- 

Mr. Conliff. I don’t see the relevancy of that, if the Court 
please. 

The Court. I will let him answer. 

Mr. Williams. Do you object to the question? 

Mr. Conliff. The Court has permitted it to be answered. 

Mr. Williams. Thank you. 
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By Mr. Williams: 

Q. Doctor, there are cases where an individual has received 
a blow on his head and he has been out of his mind for a 
period of time and it left no after-effects, that is 

386 discernible to medical science; isn’t that true? 

A. I think I can concede that; yes, sir. 

Mr. Williams. That is all* Thank you. 

Redirect examination by Mr. Conliff: 

Q. In such a case, Doctor, what is the reaction of the person 
when the effects of the blow terminate? 

A. Well, I take it the original question has to do with 
amnesia. Of course you can have amnesia as a result of a blow 
on the head, but that amnesia should persist, and it was my 
opinion in this case if the man had had amnesia it did not 
persist, and I believe from my own examination he did not have 
an amnesia because the period for which he claimed amnesia 
he told all about later on as the examination progressed, which 
would indicate clearly that he was not amnesic for the period 
of time for which he claimed. 

Q. Doctor, you have described that the defandant falls into 
a classification which you call the dull-normal. 

A. I said some people might place him in a group called 
dull-normal. 

Q. Do a minor proportion or would you say what proportion 
of the population consists of people who would fall in that 
category? 

Mr. Williams. I object. 

The Court. Objection sustained. 

387 Mr. Conliff. That is all. 

The Court. Step down. 

(Witness excused.) 

Mr. Conliff. Call Dr. Cushard. 

Thereupon Dr. William G. Cushard was called as a witness 
in rebuttal by the United States and, being first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Conliff: 

Q. Will you state your full name, please? 

A. William G. Cushard, C-u-s-h-a-r-d. 
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Q. And your profession, sir? 

A. I beg pardon? 

Q. What is your profession? 

A. Physician. 

Mr. Conliff. Will you stipulate his qualifications? 

Mr. Williams. Yes. 

Mr. Conliff. I understand defense counsel stipulate the 
qualifications of Dr. Cushard as an expert on mental disorders. 
The Court. Very well. 

Mr. Conliff. That is true, is it not, Mr. Williams? 

Mr. Williams. Yes, sir. 

By Mr. Conliff: 

Q. Are you attached to or associated with any hospital 

388 in the District of Columbia, Doctor? 

A. Yes, sir, I am; St. Elizabeths. 

Q. And have you had occasion, sir, to examine the defendant 
in this case, Theodore Holmes ? 

A. Yes; I have. 

Q. On how many occasions, sir? 

A. On two occasions. 

Q. When was the first time that you examined him? 

A. The first examination was on March 20,1948. 

Q. And was anyone present at that time? 

A. The defendant and Dr. Griffin were present. 

Q. Did you say anything to him at the time that, you first 
saw him? 

A. He was told, as I recall, specifically by Dr. Griffin, in my 
presence- 

Mr. Williams. He just asked if he said anything to him. 
The Court. You didn’t say anything to him. 

The Witness. Dr. Griffin said it in my presence. 

By Mr. Conliff: 

Q. Did you hear what Dr. Griffin said to the defendant? 
A. Yes, sir. 

Q. What did he say? 

A. He said we had been sent there at the request of the Dis¬ 
trict Attorney to examine the defendant, and that the 

389 purpose was to determine his mental condition, and that 
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he did not have to and was under no compulsion to answer any 
questions if he did not wish to answer. 

Q. How long did that examination take, Doctor? 

• A. That examination lasted three hours, from 10 a. m. until 

lp.m. 

Q. And as a result of that examination, Doctor, were you 
able to form an opinion as to the mental condition of the de¬ 
fendant? 

A. I was. 

Q. And what, sir, in your opinion, was his mental condition? 

A. I felt that he was of unsound mind although probably— 
not probably, that he was somewhat- 

The Court. He was of unsound mind? 

The Witness. I beg your pardon—did I say “of unsound 
mind?” 

The Court. That’s what you said. 

Mr. Williams. That’s what you said. 

The Witness. I am awfully sorry—of sound mind. 

By Mr. Conliff: 

Q. Would you give your answer again, sir? 

A. My opinion, as a result of that examination, was that the 
defendant was of sound mind. 

Q. And I think you started to say something else. 
390 A. And somewhat below normal mentality, coming 
into the group referred to as dull-normal or high grade 

moron. 

Q. From that examination were you able to form an opinion 
as to the mental condition of the defendant on March 18, two 
days previous to your examination? 

A. In my opinion he was of sound mind on March 18, 1948. 

Q. Did you at any time see this defendant again, sir? 

A. Yes; I did. 

Q. When was that, sir? 

A. The next examination and the final examination was on 
April 7,1948. 

Q. And from that examination were you able to form an 
opinion as to his mental condition? 

A. Yes, I was. 
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Q. And what in your opinion was his mental condition as 
of the time of the second examination? 

A. That he was of sound mind. 

Q. Doctor, in your opinion did the defendant know the dis¬ 
tinction between right and wrong? 

A. In my opinion he did; yes. 

Q. In your opinion did he know the distinction between 
right and wrong as of March 18? 

A. May I ask a question? You mean as a result of my ex¬ 
amination on April 7? 

Q. And coupled with your examination of March 20. 

391 A. Yes; coupled with my examination of March 20 
I would say yes. 

Q. Did the defendant, Doctor, at any time state to you or 
to anyone else that on March 18 he was struck during the 
course of an altercation sometime around 5 p. m. on March 18 > . 
and that he did not know what happened until sometime during 
the early morning of the 19th? 

A. Struck in what manner? 

Q. With a blow. 

Mr. Williams. I object. I suggest he ask the question 
again; it is double-barrelled. 

The Court. He can answer the question. Did he say he 
was struck in any way? 

The Witness. He said he was struck by a taxicab that day. 
Mr. Conliff. I will reframe my question. 

Mr. Williams. Yes, do. 

0 

By Mr. Conliff: . 

Q. Did the defendant say to you. Doctor, or to anyone else 
in your presence on either occasion that you examined him, 
that he was struck in the face or in the head with a fist of a 
man who worked on a truck with him? 

A. No. 

% 

Q. Did he say at any time in the course of either of these 
two examinations, as a result of the blow that was given 

392 him by a fist, that he did not know what happened from 
that time until he was in Police Headquarters sometime 

the early morning of the 19th? 

A. No; he did not. 
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Q. Did he at any time say that he was without knowledge 
of what went on either on the 18th or the 19th? 

A. Yes. 

Q. What did he say with respect to that? 

A. He stated that—first I will say what he stated on March 
20, that he was on his way back home from out Northeast some¬ 
where in the vicinity of loth and H Streets, Northeast; he 
w’asn’t very specific as to where he was, but while on his way 
back from that general neighborhood he was struck by a taxi¬ 
cab and then he didn’t remember anything until he was ar¬ 
rested later that night. He claimed a complete loss of memory 
from the time he was struck by the taxicab. 

Q. Did he in the course of either examination contradict 
that statement? 

A. Oh, yes, definitely during the second examination on 
April 7. 

Q. What did he say then? 

A. Well, on April 7 when the examination started he still 
claimed a loss of memory for that evening, but as the examina¬ 
tion progressed and he was questioned at considerable length 
as to what happened next, attempting to obtain just 
393 what happened in chronology by the use of the question, 
“What happened next?” that he did remember hitting 
this little girl; that he did beat her and he had struck her and 
she fell down—would you like for me to go on? 

Q. Yes, sir. 

A. (Continuing.) And after he struck her he said he looked 
at her and started to tremble—he didn’t say why—but that he 
did start to tremble. 

Then he did state that he tore the little girl’s clothes off. Ha> 
stated he got down on his knees; that he inserted his finger 
in her vagina and that he did attempt—that he had an erection 
and attempted to have sexual relations with her, but that he 
was unable to consummate the sexual relationship, and he 
brought out spontaneously that if he had had some hair grease 
he might have been able to have relations but that he was not 
able to consummate it because he could not make an entrance, 
and finally he stated that his erection subsided and that he 



230 


looked at her and thought that she would probably be all right 
and get up and go home, so he started on home. 

Q. Did he at any time, Doctor, say anything to you about 
being beaten by the police? 

A. Yes, he did. 

Q. What did he say, sir? 

A. He stated that he was struck repeatedly on and 

394 about the head by a blackjack. 

Q. Did you examine his head, sir? 

A. Yes, I did. 

Q. What type of examination did you make? 

A. By inspecting, by looking at it and also by feeling over 
the scalp, particularly under the hair where it wasn’t so acces¬ 
sible to view, for abrasions or swelling. 

Q. Did you find any evidence of a traumatic condition? 

A. Nothing was found on his head except some superficial 
scratches on the face. 

Q. Did he at any time give an explanation of those scratches, 
sir? 

A. No. We attempted—I remember asking him several 
questions about those scratches but he couldn’t explain them 
at all—at least he didn’t offer any explanation. 

Mr. Conliff. You may examine. 

Cross-examination by Mr. Williams: 

Q. Doctor, you were here while Dr. Griffin was testifying? 

A. Yes; I was. 

Q. A person may be of low intellect or he may be of unsound 
mind and by continued questions and repetition doesn’t that 
create a power of suggestion? 

Mr. Conliff. I object, if the Court please. 

395 The Witness. I don’t mind answering it. 

A. The only question that was addressed to him was, 
“What happened next?” I mean the answers were not sug¬ 
gested. He was asked, “What happened next?” and then the 
same question was repeated a number of times, “What hap¬ 
pened next?” That is, there were no suggestions as to what 
his answers should be. 
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By Mr. Williams: 

Q. You heard the questions I asked Dr. Griffin? 

A. Yes. 

Q. Would your answers differ to any degree to any answer 
he gave me? 

A. I don’t believe they would differ in any essential detail. 

Q. I mean your testimony has been essentially the same as 
his. 

A. Yes; the examination was conducted by the two of us and 
I don’t think there would be any essential difference. There 
might be some minor difference but no essential difference. 

Mr. Williams. That is what I wanted to know. I have no 
further questions. 

The Court. Would it be possible if a person blacked out for 
a certain period to then relate what happened during that 
period? 

396 The Witness. It is extremely unlikely that he could, 
and in addition to that a period of amnesia; it is almost 
inconceivable that it could clear up in such short time. If I 
hadn’t seen him until April 7 I would be in considerable more 
doubt but having seen him on the 20th I very seriously doubt 
that there was any amnesia. That is my opinion. 

By Mb*. Williams: 

Q. By the way, you haven’t examined him since April 7? 

A. No. 

Q. The Government did not tell you the trial would start on 
the 18th and ask you to examine him on the 15th? 

The Court. What is that? 

Mr. Williams. I asked him did the Government ask him to 
examine the defendant on the 15th of this month, of May. 

A. No. 

Mr. Williams. That is all. 

Redirect examination by Mr. Conliff: 

Q. Did anyone request you to examine him on that date, sir? 

The Court. Which date? 

The Witness. On the 15th? 
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By Mr. Conliff: 

Q. On the loth of May. 

A. On the 15th of May? 

397 Q. I understood counsel to say that the Government 
did not request Dr. Cushard to make an examination on 

the loth of May, so I asked him did anyone make a request 
that he be examined on that date? 

A. No; I haven’t had any request since the examination of 
April 7. 

Mr. Conliff. Thank you, sir. 

(Witness excused.) 

Mr. Conliff. That completes the rebuttal, if the Court 
please. 

The Court. Will counsel come to the bench? 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as follows:) 

The Court. I am a little bit disturbed about the result of 
the smears. I think you either ought to bring in the testimony 
or else you ought to enter a stipulation that the smears were 
sent to the laboratory and because of the condition of the ma¬ 
terial, that is, the dirt, because she was quite dirty as a result of 
it, that is wasn’t possible to get any result. In other words 
they couldn’t say from what was submitted to them that there 
was spermatozoa in the girl. 

Mr. Williams. That has been my position, that the culture 
of spirochetes is not necessarily confined to sanitary conditions. 

The Court. I don’t know, now, if you want to bring 

398 that material in- 

Mr. Williams. I don’t want to do anything; that is 
the Government’s obligation. 

Mr. Conliff. I will make a stipulation further than that, 
that just the- 

The Court. Of course it is not necessary to have an emission. 

Mr. Conliff. I will stipulate that the result of the test on 
the glass slides on which the smears were made was negative. 

Mr. Williams. And for spirochetes? 

The Court. For what? 

Mr. Williams. For spirochetes. The doctor said the man 
had syphilis. 


233 


The Court. Well, I don’t know. I can’t go that far because 
I don’t know anything about it. 

Mr. Williams. You know good and well if there was any 
indication of gonorrhea or spirochetes there they could have 
brought it out. 

The Court. I don’t see that that has anything to do with it. 
Mr. Conliff. No. The only time they are transmitted is 
in the primary stages of the disease. A man may have plus 4 
W assermann- 

The Court. How is this going to help you? 

399 Mr. Williams. To this extent: I am not so sure my¬ 
self whether there had been penetration, now. 

The Court. You are not? 

Mr. Williams. No; I doubt it very seriously. 

Mr. Weeks. That is with the penis. 

The Court. If the tip of the penis goes in the lip of the fe¬ 
male organ that is penetration. 

Mr. Weeks. That’s right. 

The Court. The girl testified it did, and the medical testi¬ 
mony showed she was ripped and the hymen was torn. 

Mr. Conliff. That’s a question of argument for the jury. 
Mr. Williams. That is my point; yes. 

The Court. I don’t know anything about this other thing; 
I don’t think it has anything to do with it, but I do think there 
ought to be something said about the examination of the smear, 
whether it was negative for spermatozoa. 

Mr. Williams. Frankly, as far as I am concerned, it is our 
position that it was introduced, we don’t know why—the doctor 
mentioned it and we heard nothing more about it, which is 
indicative that it did not show anything. 

The Court. That’s right; that’s what I am bringing out. 
Mr. Williams. But I won’t say it was because of dirt or 
something like that. My experience is dirt doesn’t negative 
the presence because sperm can be found in a woman who has 
been dead six years. 

400 Mr. Conliff. The difficulty is that the doctor who 
transmitted the smear to the laboratory, I think it was 

Dr. Footer, did not make the analysis himself and the only 
thing he could testify to was that the result of the smears were 
negative. 
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Mr. Weeks. And go no further than that. 

The Court. That is all he is going to say. 

Mr. Williams. Bring him in and let him say it. 

The Court. He will stipulate it. 

Mr. Conliff. I will stipulate that the tests were negative. 

Mr. Williams. Which means there was no presence of any 
spermatozoa. 

. The Court. Which means there was no presence of any 
spermatozoa. 

Mr. Williams. Or semen. 

The Court. Well, it’s the same thing, isn’t it? 

Mr. Williams. No, the semen carries the seed. 

The Court. Well, all right, or semen. You couldn’t very 
well have one without the other. 

Mr. Williams. It would be very difficult. 

The Court. All right. You have no more evidence, have 
you? 

Mr. Williams. No. 

(Thereupon, counsel resumed their places at the coun- 
401 sel table, and the following proceedings were had, in 
open court:) 

Mr. Conliff. It has been agreed between counsel for the 
Government and counsel for the defendant that if Dr. Footer, 
the gynecologist from Gallinger Hospital, the doctor, was pres¬ 
ent, he would testify that the result of the smears, the analysis 
of the smears, taken from the vagina of the complaining witness 
were negative. 

The Court. For spermatozoa or semen. Go ahead. 

Opening Argument on Behalf of the United States 
By John C. Conliff, Jr. 

Mr. Conliff. May it please the Court, and ladies and 
gentlemen of the jury: 

The question in this case is whether or not Sally Hilton was 
raped and whether or not Theodore Holmes is the man who 
raped her. 

Fate was unkind to Sally Hilton when she happened to be 
outside of her home that afternoon of March 18 so that she was 
available for this defendant to satisfy his lust upon her. 
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On the other hand, Divine Providence was very kind to pre¬ 
vent the concealment of the evidence showing this man as 
guilty beyond any shadow of doubt. 

I don’t know how many cases you ladies and gentlemen have 
sat upon; I don’t know how many cases you will sit upon in the 
future; I don’t know how many cases you have read about in 
the newspapers, but I will state this to you in all sincer- 

402 ity that I don’t think you will ever find a case where the 
evidence is so convincing and the evidence is such that 

it cannot be rebutted. 

You can throw out the testimony of everything that Sally 
Hilton said and still the evidence shows beyond a shadow of a 
doubt that this man is guilty of the charge. You can disregard 
the confession he made to the police, the statements he made to 
the doctor, still this man is proven guilty beyond any question. 

That isn’t an argument I am making that is trying to appeal 
to your passions or to your prejudices. It is merely a state¬ 
ment of fact, and when you go in that jury room consider it 
and you will find that that statement is true. 

You have the girl’s mother testifying that she went out front 
on that afternoon and she missed her, and then there was that 
period when she was searching for her daughter; her neighbors 
and her relatives were searching for her; and then that night 
around 8 o’clock the little girl was found, her body in a tom 
condition. 

She was taken to the hospital, and you heard the testimony 
of the doctors and what had happened to her. It is not neces¬ 
sary for me to detail it, it is in your minds as to how her private 
organs were tom and violated. 

And you have the evidence that Mr. and Mrs. Windsor saw 
this man running; they didn’t say it was this defendant, 

403 but they saw this man running toward the vicinity of 
the house where Sally was, just a few minutes before she 

was found missing, and they were able to give the police a 
description that this man was wearing a sweater and these 
Army fatigue trousers. 

When Sally got to the hospital she regained consciousness for 
a few minutes. You heard Officer Robinson testify that she 
was able to give some description of this man. 
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Then a lookout went out over the police teletype and you 
heard Officer Couture describe that that description of the 
clothing fitted the man whom he had seen treated at the hos¬ 
pital in connection with a taxicab accident. 

Then you have evidence of a letter addressed to this defend¬ 
ant found at the scene of the crime. 

You also have his hat found at the scene of the crime. 

You have him taken to Dr. Rosenberg and evidence of blood 
found on his hands and all over his person. 

Furthermore, you have the expert testimony of the chemical 
analyst from the Federal Bureau of Investigation who checked 
his clothing, and who found evidence of blood all over his 
trousers, over the sweater, and even I say on the shoe where 
he kicked her in the face. 

If that isn’t a case there never was a case. And that doesn’t 
even refer to the little girl’s testimony or anything that the de¬ 
fendant said. That case is so convincing in and of itself with¬ 
out the other that there could be no question in 
404 your minds that this man is guilty. 

Now, add to that what the little girl said. You know 
she was telling the truth. You know what she said was true. 
It was corroborated in every detail. 

She said this man took her down by the spring near the 
fallen tree; you saw the picture and it is available if you want 
to see it; and he took her little panties off. Those little panties 
were found right there where she described, and she described 
how she was beaten and how she became unconscious, and 
while there this man put something in her that hurt her. and 
she became unconscious, and when she came to again she was 
some distance away up near the fence, and at that time he 
ripped her clothing off of her, and he kicked her and he beat 
her; he struck her in the eyes with his thumbs. 

That is corroborated. You saw the pile of the little child’s 
clothing tom and bloodstained just where she said she was. 

You heard her say that that is the man. Then you hear the 
testimony, in addition, testimony -which was not needed but 
which is admitted in the case tending to corroborate every¬ 
thing else, of the superb job, I say, that the Police Department 
did in this case. 
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They had evidence, ample evidence, to arrest this man. Here 
was a man who was struck by a taxicab, who was wearing a 
certain type of clothing which was remembered by the 

405 traffic officer. That traffic officer hears a description on 
the radio, he reports it to Headquarters. That same 

description fits the description given by Mrs. Windsor who 
saw a colored man going toward the house, with a blue sweater 
and trousers, shortly before the attack. 

Then they check at the scene and they find this letter, and 
the defendant is confronted with it. 

Now, the defendant at first gives them a story that is non¬ 
sensical—subsequently proved to be nonsensical—that he had 
gotten off from work; that he had gone out to see a girl, and he 
didn’t remember the address but he knew where the house was. 

The police were being fair. They said, very well, let’s go 
out there and you show us. 

So the defendant was taken in the car out to the vicinity 
where the defendant said this girl lived. They got out there 
and he said no, it was a drug store and there was some discus¬ 
sion as to where it took place and finally the police realized 
they were just getting a runaround and they took him to 
Headquarters and then at that time he said, “I have been in 
this taxicab accident,” and he was asked the question—and he 
didn’t realize what was coming—“Have you ever been to a 
hospital?” 

He didn’t realize the significance of that, then. He said, 
“Sure. I have got a letter in my pocket that I got 

406 yesterday morning from Freedmen’s Hospital,” and he 
starts reaching in his pocket, and he can’t find the en¬ 
velope, and the police show him the envelope and they say, 
“Is that the envelope you are talking about?” 

And he looks at it and he reads to whom it is addressed, who 
is the sender, and he says, “Yes, that is the envelope I got.” 

Then they told him where that envelope was found. What 
was his reaction at that time? Do you wonder that he started 
getting nervous? That he wanted to drink some cold water? 
That he did not want to eat? That he didn’t want any coffee? 
He knew that fate was closing in on him. 
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Then he was asked the question, “Were you wearing a hat 
today?” 

Not realizing what developments would occur, he said, “Sure; 
I had a brown hat.” 

And he was asked to describe it. He said it had the name 
“Terry” inside the band. He said, “Somebody gave me the 
hat; it was a little too large for me, and I put some paper in¬ 
side the band so it would fit me.” 

These officers went out to the scene and at that time lieu¬ 
tenant Layton found the little panties of the girl and he found 
this hat, by the log. 

He came back with the hat, and the defendant not knowing 
that the police had the hat, or where it was found, was 

407 asked the question, “Where did you lose your hat?” 

And he said, “Oh, I lost my hat at the time I was 
struck by the taxicab.” 

He said, “I haven’t seen it since.” 

And then the hat was shown to him and he identified it, and 
then he was told where the hat was found. Naturally he knew 
then that he could no longer lie and he admitted what had 
happened. 

There was no need for the police in this case to use any force; 
no force was used. The evidence was there, and that’s why 
I said at the beginning that fate was kind and Divine Provi¬ 
dence was kind to make the evidence point so overwhelmingly 
toward that man. It pointed so overwhelmingly toward him 
that he can’t give any denial of it, he can’t give any explanation 
of it, and even before you on the witness stand all he can say 
is, “I don’t remember,” and then says, “I didn’t do it.” 

You know and I know that this evidence cannot be rebutted. 
And what I say is not in criticism of Mr. Weeks or Mr. Wil¬ 
liams. They are both competent, able, and respected members 
of our bar and they have done their duty to the best of their 
ability, but they are only human and no man, no matter how 
capable, can make evidence to indicate that this man was not 
guilty of the offense. 

There is one other angle to this case. There is no 

408 question about the man being there. The evidence is 
there. 
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In a rape case—I do not like to stress this fact but it is very 
important—in a rape case it is necessary for the Government 
to prove beyond a reasonable doubt that the victim was pene¬ 
trated. His Honor will give you the instructions. With re¬ 
spect to that I say there can be no question in your minds. 

The little girl told you that the man unbuttoned his clothes; 
he took off her panties and he put something in her that hurt, 
and she indicated where it was, where die went to the bath¬ 
room. You not only have that but you have the testimony of 
the gynecologist, the doctor from Gallinger hospital, who testi¬ 
fied as to the lacerations, as to the abrasions, and as to the tom 
hymen. It shows that the female organ was penetrated. 

It is not necessary for the Government to prove that the 
organ goes to the full depth into the vagina, merely that there 
is some penetration. His Honor will give you the correct in¬ 
structions on the law as to that. 

That leaves the question of what your verdict should be. 
That it should be guilty is beyond any question. I mean there 
is no one of you that can say there is anything to indicate 
that this man is innocent. 

Congress saw fit in enacting this statute to provide that in 
cases where the jury sees fit they should render a verdict 
409 of guilty with the death penalty, and the Government is 
asking for that. 

Can you visualize a more brutal case, a more vicious case, 
than this one? 

In certain cases of rape which there may be between adults, 
where a man may have been encouraged a bit by a woman, he 
has no right to rape her but he might be placed in such a situa¬ 
tion that his passions might be aroused and he might be so 
tantalized that he would commit the rape and he would be 
guilty of rape, but not such an aggravated character of rape 
that he would deserve the supreme penalty for it. 

But there are certain cases, such as this, where there is 
nothing whatsoever in mitigation, that in order not only to 
punish a defendant but to deter other people from committing 
similar offenses that such a penalty should be exacted. 
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You know in this life we all have a duty. We all have cer¬ 
tain rights, and with those rights go certain obligations and cer¬ 
tain duties. 

You ladies and gentlemen come from all walks of life. 1 
don't know what your occupations and trades are. Some of 
you ladies may be housewives; some of you may be employed 
in the Government; some of you may be in commercial estab¬ 
lishments. 

The same thing applies to you gentlemen. You are all citi¬ 
zens of the community and you are all entitled to the 

410 protection, the equal protection of the laws of the com¬ 
munity, and there comes a time that the community 

calls on you to do your duty. 

When you are called for jury service you have to respond. 
It is not necessary for the ladies to serve if they don't care to; 
they don't have to serve, but if they do come in and they want 
to serve they take an oath to do their duty, as the law requires. 

When this case was identified to you each and every one of 
you was asked the question whether you had any conscientious 
scruple against the imposition of the death penalty, and you 
all replied in the negative. 

You were sworn in this case to try the case on the evidence, 
solely on the evidence as given to you on that witness stand 
and to render a verdict in accordance with the law as given to 
you by the Court. 

The court has a duty. The judge in the District Court, as in 
every court, takes an oath to uphold the law, and it is his duty 
to see that a fair and impartial trial is had; to see that neither 
Government counsel nor defense counsel introduces evidence 
that should not be introduced. It is the court’s duty to see that 
the trial is carried on in a fair and impartial and orderly man¬ 
ner, and that the defendant's rights are given to him in every 
respect. 

In a case such as this, and in every case, everyone con- 

411 nected with it has a duty. Look at the police. Here it 
was nighttime, and the report comes in that this little 

girl was missing. She doesn't come from a prominent wealthy 
family; that has nothing to do with it, of course, but it merely 
indicates that everyone is treated alike. A report come in 
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that a little girl is missing. What happens? The police are 
notified; two officers go out in a cruiser. They search the 
neighborhood and can’t find her, and they send a description 
of the child out, and then sometime later, the officers were 
still around; you heard Mr. Short and Mr. Marion say while 
they were looking they saw two detectives, and the police were 
trying to help that little family look for their little girl. The 
report comes in from Gallinger Hospital about the child being 
there in the hospital; evidence that she had been assaulted. 

That was the first time that the police knew’ that a crime 
had been committed. Prior to that it was a case of possibly the 
little girl wandering off and being lost. 

What did the police do? They did everything in the power 
of the Department to see that the person guilty of that crime 
was run down. 

You heard the testimony of the number of cruisers that went 
out, the number of radio cruisers; the number of men that 
were assigned to the task. It was night. You heard the evi¬ 
dence that men were called in. They go out with lights; 
412 they search the scene. You can’t say that they did not 
do everything that they could to protect this man’s 

rights. 

When he was first arrested and they had ample evidence I 
say; from the envelope that had been found they knew he had 
been on the scene of the crime. They then asked him where 
he had been and he said out there with this girl at such and such 
an address. 

They said, very well, let’s go out there, not trying to pin the 
blame on anybody but trying to ascertain whether or not this 
man was the man, and whether he had any explanation of where 
he had been that night. 

So they go out there and they spend some half or three- 
quarters of an hour giving him an opportunity to show them 
where he had been, and finally he admits that he wasn’t where 
he said he had been, and then they take him to Headquarters. 

The officer said they were hungry and they wanted a cup of 
coffee and they sent out and bought sandwiches and he was 
offered something to eat. You know why he wasn’t hungry. 
I don’t think anyone who had done such a deed would have been 
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hungry, but in any event after this evidence was found, the 
hat and the letter, and all the rest of it, he admitted it. 

They took him to an impartial doctor, Dr. Rosenberg, a 
deputy coroner, and asked that certain tests be made. Those 
tests were made and they were convincing. 

A man can’t get blood around there; there is only one 

413 way he could do it. 

Then his clothing was sent to the FBI and they said, 
“Will you sign this statement,” and it was typed up. 

He says, “No, I don’t want to sign that statement; I did it, 
but I don’t want to sign the statement; I would like to talk to 
my aunt first.” 

Did they say to him, “You have to sign this statement?” We 
are going to compel you to sign this statement? No. What 
did they do? They went out and they got that defendant’s 
aunt. 

Do you think if they had been doing that which they weren’t 
supposed to have done that they would have brought in a man’s 
relative to see him right then and there? 

And what did she tell you? She said at first he said they 
beat him. He didn’t say how. She said each of the officers 
asked him, “Did I beat you?” and he said, “No.” 

He didn’t say anything to her about being sick, she said, and 
he said he didn’t do it and he didn’t want to sign it, and finally 
she said—his only relative, mind you—she said, “Did you do 
anything to this little girl?” And he hung his head and said, 
“Yes, Sis.” 

Now, the law is fair and in order to be respected it has to be 
enforced. 

% 

413-A The defendant has, as I say, certain rights and certain 
privileges. He is entitled to have the case presented 
to the Grand Jury, if it involves a felony. He can’t be brought 
into court on the charge of one or two individuals. 

414 After the case is brought into Court, he is entitled to 
have a jury trial and is entitled to have competent coun¬ 
sel, all of which he has had. He is entitled to have his day in 
court. He is entitled to tell his story from the witness stand. 
He has those rights. He did have those rights. Those are his 
rights in a civilized community. 
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On the other hand, the community has a right to be protected. 
The only way you can have the community protected without 
enmity and without mob violence is to have juries pass fairly 
on evidence. Otherwise you have total disrespect for law. 

What is there in aggravation of this case? I shall burden 
you for just a moment or two more. Here we have a little 
child, a 9-year-old, sweet little girl, playing in front of her 
house. If she is not entitled to protection while playing in 
front of her own house, who in Heaven’s name is entitled to 
protection? 

Here this man comes up to her and asks in what direction 
the city of Washington is. She points, and he gives her a stick 
of gum. No one is around. It is a deserted, wooded section. 
You have heard the description that there is no other house 
within three blocks. He grabs her. He puts his hand over her 
mouth and takes her down to this spring. He takes her panties 
off, he strikes her, and he proceeds to satisfy his desire. 
415 Now, that much is bad enough. That much is horrible, 
I say to you. 

But think of what else he did. He takes his fists with the 
thumbs extended and puts them in her eyes. What was his 
purpose in doing that? To blind her, so that she could never 
identify him? He strikes her, he chokes her, and then he 
takes her up in the woods further, to a part that is still more 
densely wooded, alongside this fence, and he tears her clothes 
off. Whether or not he satisfied himself again, we do not know; 
and fortunately for her, she lapsed into unconsciousness. 

What does he do then ? He strikes at her again. He chokes 
her and he kicks her. What was he trying to do? I submit 
to you, on this evidence, that he was trying to kill her and con¬ 
ceal her body. You heard what she said: that he put leaves 
over her and left her there, on a March night, naked and bleed¬ 
ing. He thought her body would not be found, I submit on 
this evidence, and that she would die of exposure there and 
that he would go scot free. 

What do you think that litle girl thought when she came to, 
and it was dark and cold, and she tried to stand up and hold 
on to the fence but fell down, and she realized that her poor 
little leg was broken and dangling? Nobody was there— 
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neither her mother nor anyone else. She was too weak to 
scream. You heard about the blood on her. Even after she 
was found, there was a pool of blood on her. 

416 You talk about aggravation? If this crime is not 
aggravated, there has never been an aggravated crime 

committed. 

I say to you that on the evidence the only fair verdict, the 
only just verdict, is one of guilty with the death penalty. 

Argument on Behalf of the Defendant 

Mr. Williams. Members of the jury: This defendant, as 
any other defendant, has a right under the Constitution to be 
represented and have a fair trial. You are not here today to 
decide whether he beat this little girl, whether he cut her, 
whether he put his thumbs in her eyes, whether he kicked her. 
That is not the question here involved. Neither is it whether 
she got up and could not walk. All those things are very sad. 
I am sure they touch your heartstrings as much as they do 
mine and those of everyone else in this courtroom. 

But those are not things for which this defendant is on 
trial. He is on trial today for the crime of carnal knowledge, 
or, what the Government has termed here, rape. His Honor 
will give you instructions as to what rape consists of. 

Let us analyze the evidence to see if the Government has 
proved a case of rape. There are many other offenses which 
are committed before you arrive at the climactical offense of 
rape. Those different offenses will be outlined to you by 

417 His Honor, not by me. 

The Government has made a great to-do over the 
fact that this little girl was left out there, that this man left 
a letter on the scene of the crime, and that some traffic officer, 
by the grace of God, saw this man, and the great Police Depart¬ 
ment was thereby able to apprehend him. I am not going into 
those factors. I do not want to overlook the fact that Lieu¬ 
tenant Mitchell was the man who followed this man and put 
him in his car, and that, as a result of that, a traffic policeman 
was called. Again the prosecution tries to build up the Police 
Department. They are citizens of this community who are 
our real protection. 


I 
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What is the evidence the Government has introduced in this 
case? Do not consider any evidence we have produced on the 
stand, but let us take the Government’s evidence. They 
brought here two physicians from Gallinger Hospital. For¬ 
tunately for this young man, this child did not die, because 
the Government is not asking for any greater penalty than it 
would if she had died. They could not have done any more. 
But fortunately for this young man, she was discovered soon 
after she disappeared. What time? Eight o’clock, by their 
own testimony. She was carried to Gallinger Hospital. The 
Government produced the two physicians from Gallinger who 
examined her. What did their examination disclose? You 
will recall the evidence without my recounting it too 
418 closely. 

It disclosed that the girl had had torn certain parts of 
her genital structure; that her hymen had a bad split. 

One physician said that they took two slides and made 
smears upon those slides. I know you waited patiently today 
and yesterday, just as I did, to hear about those slides. You 
heard Mr. Peter G. Duncan, from the FBI agency, come here 
and testify, “I am an expert on blood; I am an expert on body 
fluids; I am an expert on clothing fabric; I am an expert in 
many matters which have to do with the discovery and discern¬ 
ment of crime where some evidence remains as to fabrics or 
blood or body tissue.” 

What did he testify about the slides? Nothing. Then he 
testified he received scrapings in envelopes brought over there 
by Lieutenant Layton, and that in one envelope there was pres¬ 
ent evidence of the presence of blood. WTiere did the scrapings 
come from? From beneath the fingernails of the defendant. 
Has he said anything about the slides yet? No. 

In your human experience, in your background, in your 
every-day experience, you know that certain indications would 
be present in certain situations without failure. Yet in this 
particular case you heard today Dr. Griffin and Dr. Cushard, 
who substantiated Dr. Griffin’s testimony, say that the defend¬ 
ant said he put his finger into this girl. That being true, 
that is not rape. Oh, I know it is a dastardly 
4 1Q thing. Perhaps I would be on trial or you would be on 
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trial for what would happen to that individual if that 
situation existed as to our daughters. But that is not the way 
to decide this case, because the way to decide this case is on 
the evidence. 

The Government has charged this defendant with rape, and 
the Government has to prove that charge beyond a reasonable 
doubt. Not only in a case of rape, but in the case of any other 
crime, the Government has to prove its case beyond a reason¬ 
able doubt. It is the Government’s obligation. 

Let us go a little further. They made these scrapings from 
the vagina, from the labia majora, which is the outer lip or 
surface of the entrance into the genital organs of a female in¬ 
dividual. They put those smears on a slide. The Govern¬ 
ment gets up today, after it has carried you through to the 
climax, after it has proved all the horrid factors in this case, 
and says that now it will stipulate that the slides were negative; 
that there wasn’t any indication, from their examination, of 
the presence of spermatozoa. 

You heard Dr. Griffin today say that he made a physical 
examination and found that the defendant was venereal. In 
that situation, wouldn’t that allow for other germs? Do not 
the germs of venereal disease thrive in filth? They can not 
come up with a lame excuse that he was too dirty to detect 
those germs, because that is the culture in which the 
420 venereal germ thrives. 

Then they said, “The defendant told us this story that about 
11 o’clock that night he was beaten over the head.” I am not 
going to stand up here and question whether or not he was 
beaten over the top of the head or not with a blackjack. But I 
do not think the Government should even go into that portion 
of it, as far as trying to explain it is concerned, because from 
their own witness we have evidence. You will recall that yes¬ 
terday I asked Dr. Rosenberg, “Doctor, did you examine the 
young man?” 

“Yes; I examined him.” 

I think he said 11 o’clock. 

He said, “I examined his head, and I found this bruised 
place, this round spot.” 
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One person testified here the other day that it was the size 
of a half dollar. I don’t know what happened. Both Dr. 
Griffin and Dr. Cushard say they did not see that. The size 
of a half dollar! 

But that is not important in this case. This is not what he 
is on trial for—having a scar the size of a half dollar on his 
head. I merely show you that to bring to your attention that 
you can’t be so positive about anything. How can you be, 
when there are certain obvious things that you don’t know 
about but which are right there, which almost poke 

421 their fingers in your eye, for that matter, yet you miss 
them. 

I did not go into detail with Dr. Rosenberg yesterday about 
that, but after Mr. Conliff had asked him that hypothetical 
question with reference to penetration, I said to him, “Would 
you say that the penetration that you spoke of, that caused 
those injuries you mentioned, was the penetration of a finger? 

His answer was, ‘‘Yes.” 

You recall that His Honor took it upon himself- 

The Court. That was not his answer. He said, “It 
could be.” 

Mr. Williams. He said. “Yes.” 

The Court. He said, “It could be.” 

Mr. Williams. That is true, Your Honor. 

His Honor then asked him, if you recall, “Could it have 
been from the penis?” and the doctor said, “yes,” or, “It could 
be,” in like instance. 

But if it could have been from the penis, and if it was, what 
would the smears have shown? You know, ladies and gentle¬ 
men, that they would have shown some evidence. They would 
have shown some evidence of penetration by the male organ, 
some evidence of sperm from the male, some evidence of the 
damage that is said to have been inflicted, as they say was 
inflicted in this act, for which we are most sympathetic and 
sorry. I say “we”; I mean you and myself. 

422 Dr. Rosenberg likewise said yesterday—it was not 
brought out by me—when he was interrogated with re¬ 
spect to the examination—I was not interested in it; I was 
only interested in this little girl and whether she had been 
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raped; and, thank God, I am not satisfied she has been; but 
I am not the one who is ruling in this case; you are the ones. I 
am not satisfied of it. 

Beyond any rape, the other injuries inflicted on her were the 
most damning that could be inflicted upon any individual for 
anything. But he is not on trial for that. That is one of the 
functions that will be necessarily included in His Honor’s 
charge, in charging you as to the crime of rape. 

It may seem strange to you to hear me as I stand here and re¬ 
peat what I asked Dr. Rosenberg. I say strange because, as 
I said, I would not question the fact as to whether he was 
struck over the head at that time; but you remember what 
happened on the 2 o’clock examination. The doctor said he 
examined the defendant’s head very thoroughly, because there 
was some claim that he had been struck over the head with a 
blackjack. He examined his face and saw some scratch marks, 
which he said were there for more than a week, or were a week 
old. 

There again we have our controversy as to a Government 
witness. Bear in mind these are Government witnesses. 

They are witnesses produced by the prosecution; there- 
423 fore, the prosecution is vouching for their authenticity, 
for their truthfulness. That being the case, we have no 
alternative but to accept their testimony. 

Low and behold, today, Dr. Griffin comes and says, “I ex¬ 
amined him on the 20th, and the scars and little scratches were 
two days old.” 

What does that have to do with the charge of rape? There 
was no evidence brought here to show that they got scrapings 
from the fingernails of someone else; but they gave the doctors 
the skin or material of the defendant, Holmes. 

Bear in mind that we had a most competent, efficient scien¬ 
tist and analyst on that stand; and if they had any such testi¬ 
mony, they would have produced it. 

There again, I say, they are relying upon your emotions; 
they are only relying on the serious physical damage inflicted 
on this girl otherwise, to try to establish a case of rape, some¬ 
thing to appeal to the moronic tendencies of those who stand 
on the outside of this courtroom every day you walk in here. 
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They produce the defendant’s trousers, they produce his 
shirt, they produce his sweater. What do they show? The 
defendant is not on trial because he is a skunk or a louse or 
someone who is in need of a bath or clean clothes or someone 
whose only facility to wash is a spigot at 1723 Y* Seventh 

424 Street. I shall not go into who is responsible for that. 
He is on trial for rape. 

On this clothing they say there w'as blood. Dr. Ros¬ 
enberg said, “I sprinkled benzadine on his body, and all over 
him there was blood." 

Benzadine is a simple test; you can perform it yourself. It 
is a substance that determines only the least trace of blood. 

The blood may be ever so little; the presence of it will still 
show. Xo quantitative test or amount was attempted to be 
determined. The doctor did not go into that. 

I do not know where the blood came from. Let us assume 
that it came from this young girl, although there is no proof 
of it. That does not prove rape. That does not prove rape. 
His Honor is going to tell you what is necessary to constitute 
rape. As Mr. Conliff says, there has to be some penetration, 
however minute—but some. That is the crime of rape. 

So he said he found blood on the cuff of the sleeve and he 
found a pronounced supply of blood on the trousers, the fatigue 
pants, where he placed a yellow arrow’. 

We all know^—it is undisputed—that the man was injured 
by a cab and had his leg bound up. Naturally you are going 
to find blood. 

The doctor said he found blood on his person, and w’hat not. 
The defendant took the stand yesterday and testified to his 
recent relationships. For a person of that type, he is un- 

425 clean. That is nothing unusual. You saw his trunks yes¬ 
terday; perhaps worn for three weeks and had never 

been washed. You heard Mr. Duncan say that he examined 
these from the fluid, and from the dirt and the remains of urine 
he was unable to determine and classify that blood. Bear in 
mind all this talk about the blood. You have not heard yet 
whether it was type A, B, C, D, or what not. Of course, his 
obvious answer was that there was dirt on many portions of 
the clothing, and he could not definitely say whether or not 
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that was this type of blood that the young man carries in his 
veins or the other type of blood. 

Yet Dr. Griffin today says, “I examined the defendant, and 
he had a disease—a venereal disease.” 

Wouldn’t there have been some indication in that blood as 
to whether or not there was this condition of the blood, irrespec¬ 
tive of the fact that he could not determine the type? 

So again I say this is a prize case of neglect as far as any proof 
of rape is concerned. I am not attempting to appeal to your 
sympathy, because any man who strikes a young girl like this 
deserves no sympathy. But by the same token we are bound 
by the principles of justice and not justice. Could it be that 
this thing did not happen at all? 

As I say, each and every one of you 12 persons sitting on 
this jury has to arrive at his own individual judgment as to 
whether or not you are convinced beyond a reasonable doubt 
that Theodore Marvin Holmes, this high grade moron, 
426 this feeble-minded youth, had the temerity, had the gall, 
had the sense, or had the ability—because, after all, you 
will recall that Dr. Griffin and Dr. Cushard said the defendant 
said, “I could not go through the act. She was too small. I 
lost my erection.” 

Remember that you have to satisfy yourselves beyond a 
reasonable doubt that he raped this young girl. I am not ap¬ 
pealing to you to forget about any death penalty. If he raped 
her, it is up to you to decide the punishment. But I say on the 
only evidence produced here by the Government, I defy them 
to cite one clear-cut issue, one clear-cut piece of evidence, that 
unmistakably shows—and I am not unmindful of the little girl 
saying, “He put something in me”—I am not unmindful of 
that; but I am mindful of the fact that when she said, “He 
put something in me,” she meant just that; and I am mindful 
of the fact that that was, as Dr. Griffin said the defendant said, 
his finger. 

Argument on Behalf of the Defendant 

Mr. Weeks. May it please Your Honor, and ladies and 
gentlemen of the jury: I am not going to address myself to 
the question of whether or not Holmes is guilty or not guilty 
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of rape as charged. I think my able associate has gone into 
the technicalities—the legal technicalities—that are requisite 
in order for the Government to make out a case beyond a rea¬ 
sonable doubt. 

427 I want to address myself to something that I think, 
frankly, is very important to all of us—to every person 

who sits in this courtroom—to every person, as a matter of 
fact, in our whole United States of America. I want to ad¬ 
dress myself, if you please, to this question of sociological fac¬ 
tors: whether or not we—that is, the question of whether or 
not we—ryou and I—are not partially responsible for this 
vicious thing that happened in our community. 

Mr. Conliff. If the Court please- 

The Court. I sustain the objection. That has nothing to 
do with this case. 

Mr. Weeks. I submit, Your Honor- 

The Court. Direct your remarks to the evidence. 

Mr. Weeks. I take it Your HonQr will not allow me to go 
into the immediate background, and so on? 

The Court. What background? 

Mr. Weeks. The man’s background. 

The Court. Go ahead if you want to; but don’t blame the 
community for what happened. 

Mr. Weeks. Your Honor, I think I can address myself to it. 
The Court. I am not going to allow you to. 

Mr. Weeks. Well, as you see, I had something I wanted to 
say to you that I thought would be interesting, some¬ 
thing— 

428 Mr. Conliff. I object, if the Court please. 

The Court. Sustained. 

Mr. Weeks. Well, I will say this to you: My good friend 
and your friend, Mr. Conliff, has asked for the death penalty. 
I think that a verdict of that kind would be very, very wrong. 
Here is why I think that: 

It seems to me that in order for us to accomplish certain 
objectives, in order for us to progress in this world of ours, we 
have got to find out certain things. In order for us to find out 
those things, we have to examine people, to observe people, and 
to study them. Now, let us see. 
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Mr. Conliff says, “Let us kill Holmes.” 

That, to my mind, is the easiest way out, of course, for all of 
us. I say it shows a weakness in us. I say that the proper 
thing to do, if you should find that this man has committed this 
offense, is to place him in an institution, because he is mentally 
ill; there is no doubt about that—a man who looks like that and 
acts like that. The psychiatrists have told you what his men¬ 
tality is. That man has to be mentally ill to do the thing that 
it is alleged he did. 

Then, to kill him does not cure him, because the object of 
punishment is twofold—or rather the object of law enforcement 
is twofold. First of all, it is to punish the individual for the 
commission of a crime; but it also has a second part to 
429 play, and this, I submit to you ladies and gentlemen, is 
very important: it is to act as a deterrent; it is to pre¬ 
vent other persons from doing the same thing. I submit to you 
that to send this man to the chair will not accomplish that 
objective. 

The way to do it, I submit to you, is this: If he is a menace 
to society—and I leave that to your judgment—why should he 
not be put away? Why should he not be examined and studied, 
so that we—all of us—can learn and benefit in some way by 
that type of reaction he must have had in his mind to do a thing 
of that kind. I think that is very important; I think you ought 
to think about it. 

I am sorry I cannot go into a number of things I would like 
to, butl do not want to take too much time in this matter. My 
worthy associate, as I said to you before, has gone into, I believe, 
the majority of the evidence that we say is' important in this 
case. I do want to call your attention to one or two other 
matters, if you will indulge me for a moment. 

I do not know w’hether or not any of you have daughters. 
I want to say to you, ladies and gentlemen, that I have two; 
and if either of them was harmed under similar circumstances, 
1 am sure, as my associate said about himself, I probably would 
be on trial for manslaughter, or possibly for murder. But I am 
big enough to say that I am sure that that would not ac¬ 
complish the objective that law enforcement intends to 
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430 accomplish by putting people in jail or that killing them 
is intended to accomplish. 

What we are trying to do is fill society with persons who can 
live and comingle with one another in peace and harmony. 
In order to do that, we have to have people of certain intelli¬ 
gence living among themselves. They cannot be high grade 
morons, as the psychiatrists like to call them, or, as I believe 
their other expression was, feeble-minded persons. When we 
find individuals like that, isn’t it our duty to put them away, 
to try to cure them, or to effect a cure? 

I submit to you that when a person is physically ill, we do 
not kill him. We try to cure him. By the same token it seems 
to me, if a person is mentally ill, we should try to effect a cure. 
If he cannot be cured, then keep him away from society. But 
do not kill him. 

His Honor is going to instruct you in a few minutes on 
what the law is in this case and as to what it is your duty to do. 
He is going to instruct you about the guilt or innocence of the 
defendant, the preponderance of the evidence, and all those 
things. I merely am going to leave this one thought with you, 
and that is this: Consider carefully our future and the future 
of your sons and daughters. Let us see whether in reaching 
your decision killing this man would help to accomplish 

431 what you want to see. 

Permit me to thank you at this time for the oppor¬ 
tunity to talk to you and for the way in which you received 
and indulged me. 

I want to thank Your Honor for allowing me the extra time. 

Closing Argument on Behalf of the United States 

Mr. Conliff. May the Court please and ladies and gentle¬ 
men: Mr. Williams tries to cast some doubt in your mind that 
the defendant actually raped this little girl. He said that what 
he told Dr. Griffin and what he told Dr. Cushard might have 
happened: that he put his finger in her. How do you ex¬ 
plain, if that be so, the tom condition of that little girl and the 
fact that when the defendant was taken to Dr. Rosenberg he 
had blood, not all spattered, as he claims, by some relation he 
had a week or so before, but blood all over his person, over his 
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scrotum, over his lower abdomen, and on the inside of his 
thighs? That does not come from some casual relationship 
that he had. 

Now, he tells you that because the Government did not show 
yesterday the result of the analysis of the smears, that is in¬ 
dicative that the little girl was not raped. The doctor was on 
the stand. I asked the doctor whether he took smears. 
Both of those attorneys were there. If they 

432 had wanted to question him about that, they had the 
right to do so. The smears were negative. The 

Government admits it. Why were they negative? You 
heard how this little girl was bleeding. You heard Bill Marion 
say, “I put a stick there.” 

I said, “How did you know the place?” 

He said, “On account of the pool of blood.” 

If that girl was bleeding like that, don’t you think that any 
evidence of sperm or anything else in the organ would have been 
washed away? The mere fact that an experiment shows that 
something is negative does not mean the condition did not exist. 

We had the same thing when the FBI agent testified. He 
said there was so much dirt and other things on certain of the 
clothing that he could not make a proper test. The fact that 
a test is made means just what is says. It does not prove any¬ 
thing one way; it does not prove it the other. 

Mr. Williams also makes much of the fact that this defen¬ 
dant had a bump on his head, and the two doctors who examined 
him on Saturday did not see it. He had a bump on his head; 
there is no question about it. Lieutenant Mitchell, the Army 
officer, saw the bump on the head. What did he say? 

He said, “It looked like some sort of bruise.” 

The defendant’s own cousin, the one he called “Aunt,” said 
she saw sort of mark on his forehead. Officer 

433 Couture said, “Yes, there was a mark about the size of 
a half-dollar.” 

Counsel wanted to make you believe it was the size of a golf 
ball—the swelling on his forehead—but Officer Couture said, 
“No; it was puffed a bit.” 

A man can have a mark anywhere on his body that can be 
puffed up a bit and yet go down in a day or two. Some people 
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get bumps from eating strawberries, but they go down, and you 
don’t see them any more. A man having rather dark skin, such 
as he has, might have a bruise, and when the blood circulates a 
little more, that bruise goes away. There was no testimony that 
there was an abrasion or that there was any cut on his head; 
merely that there was some little mark. His sister said it 
appeared to be quite old; and when Drs. Griffin and Cushard 
saw it, it was still two days older—when they saw his head—and 
it may have been that there was no visible evidence of it. 

Mr. Williams does not say this man was not at the scene; 
he merely says that what he did was to put his finger in. What 
evidence would you want to show that this little girl was pen¬ 
etrated by this man? Would you want evidence showing that 
she was torn and ripped apart? You have evidence beyond 
any question of doubt as to what he did to her. 

What did he tell Dr. Griffin and Dr. Cushard? 

He said, “I tried to get it in, and it was too tight; 
434 and if I had some hair grease I could have got it in.” 

That shows what he had in mind; what he intended 

to do. 

Mr. Weeks says this man belongs in an institution. In the 
name of Heaven, what sort of institution could you put him 
in if it was there? The doctors say he is not of unsound mind. 
The doctors say that he is of a lower mentality than a normal 
person, but that he knows the distinction between right and 
wrong. He is not of unsound mind. He has no mental dis¬ 
order. So what basis would there be for putting him any¬ 
where? 

That man is vicious. There is nothing wrong with him men¬ 
tally. When he was out on the truck, he was drinking. He 
went out to help these other chaps unload ashes. He wouldn’t 
work. One of the chaps told him to get out of the way or to 
help him work; and he said the defendant cursed him, and 
then the other chap struck him. What was his reaction? He 
picked up a brick, and he threw it at the other man, in the 
back. He hit him on the shoulder. Then he ran. That shows 
the frame of mind he was in. 

Counsel says, “Look how he acted on the stand. Look how 
he talked.” 
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Well, that was an act. It was an act to delude you and fool 
you. He was feigning that condition. You heard how he was 
after he was hit with the taxicab. That was very respect- 

435 able, very excellent witness. Lieutenant Mitchell, said 
talked to him. He said he talked coherently. He said 

the fellow bragged a lot about being in the service, but 
that he knew, in the words of the lieutenant, that it was a cock 
and bull story. He had no trouble understanding him. The 
lieutenant told you the defendant had no interest in the police. 
The police had a lot of trouble getting the defendant’s name 
from him. He said he was evasive, but was coherent. The 
reason he was evasive was that he knew what he had done and 
he did not want any contact with the police. He did not want 
to give his name and address. 

He talked to other people. He talked to his cousin, the one 
he called his aunt, that morning. She did not have any trouble 
understanding him. He did not put on that act before her. 
He did not say he was sick. She said there was no evidence 
that he was sick or that anything was wrong with him. You 
know those people were not lying to you; they were telling 
you the truth. 

That man, after he is apprehended, finds out that the case 
against him is perfect; so first he tells the doctors on Satur¬ 
day, the 20th, that the police beat him to make him admit it. 
Then he started figuring: 

“They’ve got that letter. They’ve ^ot the hat. They took 
this examination, and they found blood on me and my clothes.” 

He said, “That won’t work. I’ve got to do something about 
it.” 

436 So then, in April, he tells the doctors, “I don’t remem¬ 
ber what happened.” 

After giving thought to it, he thought that would be his best 
defense. This was brought out to you today. You heard what 
the doctors said: that he knew everything that happened that 
night when they asked him. < 

“What next happened? What next?” 

They did not have to suggest anything to him; he told them. 

This man committed a brutal crime. As I said before, I do not 
think you have heard of a worse one or ever again will hear of 
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one as bad. This man knew what he was doing. He shows no 
remorse now, and at no time has he shown any remorse. He is 
just vicious. He is a menace. There is no need for institutional 
care for him, because he has no mental disorder. There has 
been no evidence that has indicated that he has anything wrong 
with him mentally. 

I say to you that the community has to be protected from 
him and the likes of him. The only way the community can 
be protected is by your doing your duty, as part of the commu¬ 
nity, as is required of you. 

You know in your hearts the only verdict you can render, and 
you know in your hearts the only verdict the community com¬ 
mands and your own conscience commands is that this man be 
found guilty with the death penalty. 

437 The Court. We will recess until 2 o’clock. 

(At 11:55 a. m. a recess was taken until 2 p. m. of the 
same day.) 

# * # * * 

438 Charge to the Jury 

The Court (Curran, J.) :Ladies and gentlemen of the jury: 
The defendant in this case, Theodore M. Holmes, is charged in 
an indictment containing one count as follows: 

On or about March 18,1948, within the District of Columbia, 
Theodore M. Holmes feloniously did carnally know and abuse 
one Sally Hilton, she the said Sally Hilton being then and there 
a female child under the age of 16 years, that is, of the age of 9 
years. 

As you know, it is your function to determine whether the 
defendant is guilty or not guilty of the crime charged. 

It is the duty of the Court to instruct you as to the law govern¬ 
ing this case, and you are bound and obliged to follow the Court’s 
instructions as to the law and to take the law from the Court. 

You are of course the sole judges of the facts in this case and 
you must determine the facts for yourselves solely from the 
evidence presented in this case, and decide the issues of fact 
solely on the evidence and in accordance with your recollection 
of the evidence. In other words, ladies and gentlemen of the 







258 


jury, the final decision of the facts is entirely within your 
province. 

439 The fact that the defendant is charged with a crime 
and that he has been indicted is not to be taken as an 

indication of his guilt. The sole purpose of this paper writing 
that I have read to you, which is the indictment, is to bring the 
defendant before the Court and place him on trial. The indict¬ 
ment is merely an allegation or a charge preferred against the 
defendant, and every part of that charge must be proved by 
the Government beyond a reasonable doubt. 

It is the law that every defendant in a criminal case is pre¬ 
sumed to be innocent. That is one of the safeguards that sur¬ 
rounds defendants accused of crime in our system of juris¬ 
prudence, and that presumption stays with him throughout the 
trial of the case until it is overcome by evidence establishing his 
guilt beyond a reasonable doubt. 

As I say, the burden is upon the prosecution to prove the de¬ 
fendant guilty beyond a reasonable doubt, and unless the Gov¬ 
ernment sustains this burden and proves beyond a reasonable 
doubt that the defendant committed every element of the of¬ 
fense you must find him not guilty. 

But proof beyond a reasonable doubt does not mean proof 
beyond any doubt whatsoever. It doesn’t mean that the burden 
of the Government is to prove a defendant guilty to a mathe¬ 
matical or an absolute certainty. The Government has met the 
burden if it proves the defendant guilty to a moral certainty, or 
in other words has proved a defendant guilty beyond 

440 a reasonable doubt. 

By a reasonable doubt is meant a doubt based on 
reason, predicated on reason, or a doubt for which you may 
assign a reason. The veiy use of the term “reason” implies 
that it does not mean conjecture. It is such a doubt as would 
leave a juror’s mind, after a careful and candid investigation 
of all the facts and circumstances, so undecided that he is unable 
to say that he has ah abiding conviction of the defendant’s 
guilt, or in other words it is such a doubt as in the graver and 
more important transaction of life would cause an ordinary and 
prudent person to hesitate and pause. 
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If, of course, after an impartial comparison and consideration 
of all the evidence in this case you can candidly say that you 
are not satisfied that the defendant is guilty you have a reason- 
able doubt, and under those circumstances it would be your 
duty to return a verdict of not guilty. 

But if after such comparison and such consideration of all 
the evidence as you have heard it from the witness stand you 
can truthfully say that you have an abiding conviction of the 
defendant’s guilt, such as you would be willing to act upon in 
the more weighty and important matters in your own affairs, 
then you have no reasonable doubt and under those circum¬ 
stances it would be your duty under the law to return a verdict 
of guilty. 

In determining whether the Government has estab- 
441 lished the charges against the defendant beyond a reason¬ 
able doubt you will consider and weigh the testimony 
of all the witnesses who have testified before you and you will 
consider all the circumstances concerning which we have testi¬ 
mony. You will be governed solely by the evidence as you have 
heard it from the witness stand. 

You are the sole judges of the credibility of the witnesses. 
You are to determine whom you believe and 'whom you dis¬ 
believe. In determining whether to believe the testimony of 
any witness, and that includes the defendant because he be¬ 
came a witness when he took the witness stand, and in weigh¬ 
ing the testimony of any witness you may consider the de¬ 
meanor of the witness on the witness stand; the witness’ man¬ 
ner of testifying; whether the witness impressed you as a truth- 
telling individual; or whether the witness impressed you as 
having an accurate memory and recollection ; and you may also 
consider the question of whether the witness has any interest 
in the outcome of the trial, in determining what weight to 
attach to his or her testimony. 

Of course, if you find that any witness wilfully testified 
falsely concerning any material fact about which that witness 
could not reasonably have been mistaken you may disregard 
the testimony of that witness in whole or in part. 

You are instructed that if upon the whole evidence in this 
case there is any reasonable hypothesis or theory * dis- 
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442 closed by the evidence consistent with the innocence of 
the accused as well as consistent with guilt, then you 

must resolve that in favor of the defendant and return a verdict 
of not guilty. 

There is a prosecution, ladies and gentlemen of the jury, 
under Title 22, Section 2801 of the District of Columbia Code 
which makes it a crime for anyone to carnally know a female 
under the age of 16 years. In other words, ladies and gentle¬ 
men of the jury, carnal knowledge of a female under the age 
of 16 years, with or without her consent, is a crime in the Dis¬ 
trict of Columbia. 

The elements of carnal knowledge are the facts of sexual 
intercourse and the age of the female. Now, those are the 
only two elements in this crime: Sexual intercourse and the 
age of the female child. 

Force is not a necessary ingredient of the offense, but the 
fact that the act was accomplished by force will not prevent a 
conviction. The nonconsent of the female child is not an 
essential ingredient nor is consent a defense, because the law 
declares that a female child under the age of 16 years is in¬ 
capable of giving consent. 

In this crime a necessary element, as I say, is sexual inter¬ 
course, and by that the law says a penetration of the male 
organ, the penis, into the female organ. The slightest penetra¬ 
tion is all that is necessary. In other words, if the male 

443 organ, the penis, is in the slightest inserted between the 

, lips of the vagina, that is all that is necessary; it is not 

necessary that the male organ be inserted into the vaginal 
canal. 

You are further instructed, ladies and gentlemen of the jury, 
that in this crime an emission on the part of the male is not 
necessary. In other words, the crime is completed the minute 
there is the slightest penetration, because the consummation 
of the act is not an essential ingredient. In other words, an 
ejaculation on the part of the male is not necessary. 

Now% the Government contends in this case, ladies and gen¬ 
tlemen of the jury, and it is not controverted, that the com¬ 
plainant Sally Hilton is under the age of 16; that is when this 
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crime was committed it is not controverted that she was 9 years 
of age. That is the first element. 

The other element is whether or not there was any sexual 
relations. The Government contends that on March 18, 1948, 
in the District of Columbia, that the defendant grabbed Sally 
Hilton, put his hand over her mouth, and carried her to the 
place as has been indicated by the various exhibits, and there 
he tore her clothes off and had sexual relations with her and 
beat her up. 

You have heard the evidence in the case and there are cer¬ 
tain factors which you may take into consideration: 

The fact that the girl is under the age of 16 years; the 

444 fact that all her clothes were torn off; the fact that she 
was covered by blood and left in the position that she 

was; the manner and method in which she was treated; the fact 
that the defendant’s hat was found at the scene of the crime; 
the fact that an envelope addressed to him, which he says he did 
receive, was found at the scene of the crime; the fact that 
the test tended to show that he had blood on him; the story 
that the defendant told the Police Department and the mother 
and the neighbor of the child; the manner and the story that 
he told you on the witness stand and the way he acted while 
he -was in custody and the story that he told the psychiatrists, 
those are all factors for your consideration in determining 
the guilt or innocence of this defendant. 

Now, of course, if you believe from the evidence in this case 
that he did not have sexual intercourse with this girl you must 
return a verdict of not guilty. 

If you believe from the evidence, as you have heard it from 
the witness stand, that he tore off her clothes and that he had 
an erection, and that because she was so small that he couldn’t 
have sexual intercourse with her, that is, that there wasn’t a 
chance of even the slightest penetration, then of course you 
may, if you believe beyond a reasonable doubt those facts to 
be true, you may return a verdict of guilty of an assault with 
intent to rape. 

If, of course, you don’t believe there was any attempt, 

445 and that all he did, as counsel has argued to you, was 
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that he inserted his finger, then you can’t bring in a ver¬ 
dict of attempt to rape nor can you bring in the charge of rape; 

Now, you must consider in analyzing this evidence, if you 
believe that all he did was to insert his finger in the vagina of 
the prosecutrix, that is little Sally, then you may consider if 
that is all he intended to do why did he take all her clothes off, 
if you are satisfied he did take all her clothes off. 

There has been introduced in the evidence certain statements 
made by the defendant to members of the Police Department, 
which were transcribed to a paper but remained unsigned. 
And, of course, a confession must be voluntarily made, and 
it follows that any statements made to members of the Police 
Department must be voluntarily made. 

You may consider those statements made to the Police De¬ 
partment, as to how it happened, if you are satisfied they were 
voluntarily made. 

Of course, if you believe, ladies and gentlemen of the jury, 
that the Police Department took a blackjack and beat him over 
the head, and he wanted them to stop beating him over the 
head and he made this story up that he was the one who did 
these things, then you are entitled to disregard that and not 
hold that against the defendant. 

. On the other hand, if you are satisfied from the cir- 
446 cumstances that he gave those statements voluntarily, 
and that he wasn't beaten or that he wasn’t abused, then 
they are important parts of the evidence which you may con¬ 
sider in determining his guilt or innocence. 

And in that respect, on the question of whether or not the 
statements were voluntarily or involuntarily made, in deciding 
whether or not you are satisfied he was beaten with a black¬ 
jack, you may take into consideration the fact that the aunt 
was sent for—rather the second cousin, I believe she said she 
was—in compliance with his wishes that he wanted to talk to 
her before he signed it, and you may consider whether the 
Police Department beat him to get him to make the statement. 
Then you may consider the fact that he wasn’t compelled to 
sign the statement, to determine whether or not you believe 
that there was a beating in this case. 
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I told you that you could consider the presence of blood on 
both the little girl and on the defendant. The fact that it has 
been testified that there was blood on the fly of the defendant’s 
trousers may be considered by you; the fact that there was 
blood on the child, and that the blood test made by Dr. Rosen¬ 
berg tended to show that there was blood on the defendant’s 
penis is a matter for you to take into consideration in deter¬ 
mining whether there was a slight penetration or whether there 
was no penetration at all, and where would that blood 
447 get all over his penis? If you believe that there was no 
penetration you must decide how was it covered with 

blood? 

The defendant has taken the stand and testified that he 
doesn’t remember anything that happened. In other words 
that he blacked out from the time that he was hit by this helper 
on the truck. You remember the helper’s testimony, the kind 
of a blow that he struck him. You may consider whether or 
not that type of a blow was sufficient to knock him out of his 
head so that he remembers nothing from that time until the 
officers woke him up that night. » 

In respect to that matter you may further consider if he 
blacked out from the time that he was struck by this helper 
until the time that he was awakened that night, you may con¬ 
sider how could he tell the officers of what happened, step by 
step, prior to the time he had the automobile accident? 

You may consider whether or not in your judgment, because 
you are entitled to use your judgment in these matters, as you 
have learned from your experience of mankind, whether or not 
if you black out for three or four hours you can’t remember 
what happened in the three or four hours, in deciding whether 
or not you place any credence in the testimony of the defendant 
as he told you the story on the witness stand. 

Now, the two psychiatrists testified from this stand to the 
story that he told them. There is no evidence that at the time 
he gave the statement to the psychiatrists that they 
448. exercised on him any undue influence or any brutality 
to draw from him any statements that he made, and 
you may consider that along with the other evidence that he 
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gave to the officers in considering whether or not a voluntary 
statement was made by him. 

The little girl testified that he tore her clothes off; that he 
unbuttoned his pants and then inserted something in her. And 
in response to a question by the prosecutor she indicated where 
he inserted it, and she said, “Where I go to the bathroom,” and 
that it hurt her. 

Of course, if you are satisfied it was a finger then of course it 
isn’t rape, but in that matter, in considering whether you be¬ 
lieve it was his finger, you may ask yourself in the jury room, 
if that was the case, if it was his finger, then why was it neces¬ 
sary for him to unbutton his pants, if you so believe that he 
unbuttoned his pants? 

There is no evidence in this case, ladies and gentlemen of the 
jury, that the defendant is suffering from a psychosis. The 
fact that he is a dull normal, or a high-grade moron, in the 
absence of any psychosis, means that he is not of unsound mind, 
and you are instructed as a matter of law that you cannot re- 
* turn a verdict of not guilty by reason of insanity, because there 
is no evidence to go to the jury on that issue. 

In respect to the factual situation, ladies and gentlemen of 
the jury, the Court cannot be of any assistance to you at 
449 all. 

You may render a verdict of not guilty, if you are sat¬ 
isfied the defendant didn’t do it or if you have a reasonable 
doubt about it. 

If you believe he attempted to rape her, and there was no 
slight penetration at all, you may render a verdict of assault 
with intent to rape. 

If you believe, and believe beyond a reasonable doubt, that 
at the time and place in question the defendant did carnally 
know Sally Hilton, she being a child under the age of 16 years, 
that is, that the end of his penis slightly penetrated the lips of 
the vagina, it is your duty under the law to return a verdict 
of guilty in this case. 

If, of course, you have reached a verdict of not guilty that 
ends it. If you have reached a verdict of assault with intent 
to rape that ends it. If you reach a verdict of guilty of rape 
the law provides that in any case of rape—and carnal knowl- 
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edge is rape, only it is the rape of a child under the age of 16— 
the jury may add to their verdict, if it be guilty, the words “with 
the death penalty.” 

So that if you have agreed on a verdict of guilty of rape then 
you shall then pass to determine whether or not you shall add 
to that verdict of guilty the words “with the death penalty.” 

This is a serious case, ladies and gentlemen. It is 

450 serious from the standpoint of the defendant. It is 
serious from the standpoint of the Government. I 

know that you will give to it the attention that it deserves. I 
know you will weigh the evidence very carefully, analyze it, 
separate the evidence which you believe from the evidence you 
disbelieve in order that you may reach a considered judgment. 

There has been introduced in this case a criminal record of 
the defendant. That of course is not to be considered by you 
as evidence indicating his guilt. In other words, because he 
was guilty of that crime in North Carolina does not mean that 
he is automatically guilty therefore of this one here, but it may 
be considered by you in deciding how much credence you will 
give to his testimony that he told you on that witness stand; 
whether or not you will place as much credence in the testi¬ 
mony of a man who has been convicted of crime as you would 
in the testimony of other people who have testified, whose 
record is clear and unsmirched. 

As you know, ladies and gentlemen of the jury, your verdict 
must be unanimous. 

When you reach your jury room you should select a fore¬ 
man and then proceed to a deliberation of the evidence. 

Now, the Government has stipulated with the defendant 
that the smears showed no presence of spermatozoa or semen. 
As I told you, an emission is riot necessary on the part of the 
male to make that party guilty of rape. 

451 You will recall that the two psychiatrists testified that 
the defendant said he took her clothes off; he knelt down 

on his knees; he had an erection and there was some talk about 
how he inserted his finger, and then that he tried to insert his 
penis but that she was so small he couldn’t complete it and he 
lost the erection and then he got up and left; so that if you 
believe and believe beyond a reasonable doubt that he took 
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all her clothes off, and believe his story that he knelt down on 
his knees and that he had an erection, and that if the smallest 
tip of his penis was inserted between the lips of the vagina be¬ 
cause the girl was so small he could not enter the vaginal canal, 
and he stopped and he lost the erection, he is guilty of rape and 
it is your duty under the law to return a verdict of guilty. 

Is there anything else? 

Mr. Weeks. Yes, Your Honor. 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as follows:) 

Mr. Conliff. If the Court please, I don’t believe that Your 
Honor mentioned that any comment you might make on the 
evidence is not binding on the jury. 

The Court. I didn’t say whether I believed or disbelieved 
any of it. Some judges make the remark about—well, I will 
make it anyway. 

Mr. Weeks. Your Honor, I don’t think I agree with 
452 you when you say an insertion of the finger is not an 
assault with intent to commit rape. He could have had 
an intention to commit rape and did not go through with it. 
I still think that would be an assault with intent to commit 
rape and they could bring in a verdict of assault with intent to 
commit rape. 

The Court. I instructed them on that; it was more favor¬ 
able to you than to the prosecution. 

Mr. Weeks. I didn’t get that; I think you ought to stress it. 

The Court. No; I am not going to stress it. 

Mr. Weeks. 1 think the jury will get the impression that 
they can’t bring in a verdict of assault with intent to commit 
rape unless you instruct them that way. 

The Court. I instructed on that. I said they could bring 
in a verdict of not guilty or a verdict of assault with intent to 
rape, or rape, or rape with the death penalty. 

Mr. Weeks. I think there is a further one. Your Honor. 

The Court. What is that? 

Mr. Weeks. Assault. 

The Court. Simple assault? 

Mr. Weeks. Yes. 

The Court. You are blowing hot and cold. 
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Mr. Weeks. I think there are four verdicts in this case- 

The Court. But he didn’t testify that he did that. How 
can I instruct them as to a verdict'in the absence of 

453 any testimony? 

Mr. Weeks. There was definite testimony I believe 
about an assault. There was the tearing of clothes and the 
beating of the person. 

The Court. I instructed them if that is all he did, was to 
insert his finger, I said they could not bring in a verdict of rape 
or assault with intent to rape, if that, was all it was. Now 
you want an instruction of simple assault. 

Mr. Weeks. Well, I don’t think you need add the word 
“simple.” 

The Court. At the same time you say if he inserted his 
finger that is assault with intent to commit rape. 

Mr. Conliff. If he intended to follow it up with his person 
it would be, but if it was merely his finger it would not be. 

The Court. I think I will leave it alone. 

Mr. Weeks. I think I would like an exception to that. 

The Court. It is more favorable to you. 

Mr. Weeks. Your Honor, I think Your Honor should in¬ 
struct that a child’s testimony should be taken with caution. 

The Court. No; I won’t instruct that. They may consider 
her testimony because of her age. 

Mr. Weeks. That’s right, but I think the Court of Appeals 
definitely—do you recall the case, Mr. Conliff, where the Court 
of Appeals said that a child’s testimony had to be 

454 taken with caution? 

Mr. Conliff. I recall the case where there was no 
corroboration. There is a case, but that is where there was no 
corroboration. 

Mr. Sachs. And there they didn’t say to take it with cau¬ 
tion. 

Mr. Weeks. I think Your Honor should instruct that in 
talking about confessions that if they don’t believe that he was 
in fact struck with a blackjack, but if he was under undue in¬ 
fluence or coerced- 

The Court. I covered that point. 
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Mr. Weeks. Your Honor doesn’t want to further instruct 
them on that? 

The Court. No; because all he testified was that he was 
beaten. 

Mr. Weeks. That may be, but coercion can be implied. 

The Court. But there isn’t any testimony on that. 

Mr. Weeks. The presence of the police officers, as such, 
might be sufficient to make it involuntary. 

The Court. No; you can have your exception on that one. 

Mr. Weeks. I think Your Honor should instruct that sym¬ 
pathy on either side should play no part in this case at all— 
sympathy for the child. 

The Court. You want that, do you? 

Mr. Weeks. Yes. 

The Court. All right; surely I will give it. 

455 Mr. Weeks. Sympathy as far as the child is concerned 
The Court. I will give it. 

Mr. Weeks. I think that is all I have. 

Mr. Conliff. The thought that Mr. Sachs and I had in mind, 
Your Honor instructed that there was no evidence of insanity 
in this case. 

The Court. There isn’t. 

Mr. Conliff. There is no evidence of any expert opinion as to . 
insanity. 

The Court. That’s right. 

Mr. Conliff. The only thing I thought, if there was nothing 
at all to indicate, either by the defendant’s testimony or his 
attitude that there was no insanity, would the Government be 
justified in rebutting it by expert testimony? 

The Court. The way he acted on the stand, that he blacked 
out, when as a matter of fact he told the psychiatrists the same 
story he told the police "would justify your putting them on the 
stand to rebut it, but there isn’t any possible evidence of in¬ 
sanity, so I will let that stand. 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceedings were had in open court:) 

The Court. Ladies and gentlemen of the jury: I want to 
further instruct you that if you believe the defendant genuinely 
blacked out and had amnesia, and of course didn’t remember 


269 


anything and didn’t know what he was doing during this 

456 period, of course you must return a verdict of not guilty. 

Any comments that the Court might make on the evi¬ 
dence which I have given in the instructions of course is not 
binding on you. You are free and clear to use your own judg¬ 
ment in the matter. 

Another thing, of course the testimony of the little child may 
be considered by you as testimony in the case, but in that re¬ 
spect you are free to take into consideration the child’s age, the 
age of the tender years of 9 years, in determining how much 
credibility you are going to give her testimony. That of course 
may be coupled along with the other testimony in the case that 
has already been given. 

Counsel has called my attention to the fact that if all he did 
was to insert his finger, and didn’t intend to have sexual rela¬ 
tions, that would be an assault, and if you are satisfied that is all 
. that happened you may return a verdict of guilty of assault and 
that if he inserted his finger with the intention of following 
that up with sexual intercourse, and did not do it, then of course 
that is an attempt and you may bring in a verdict of assault with 
intent to commit carnal knowledge. 

I should instruct you also, ladies and gentlemen of the jury, 
that of course sympathy is to play no part in this case, the sym¬ 
pathy that may go out to the child, and by the same token any 
sympathy that you may have for the defendant, that is 

457 . to be disregarded; your emotions are not to be brought 

into play. You are to consider this matter on the cold 
hard facts as you have heard them from the witness stand. 

Is there anything else? 

Mr. Weeks. That is all. 

Mr. Conliff. The Government is content. 

The Court. Take the case, ladies and gentlemen of the jury. 

(Thereupon, at 2:43 o'clock p. m., the jury retired to consider 
of their verdict.) 

(Thereafter, and at 3:35 o’clock p. m., the jury returned into 
court and the following proceedings were had:) 

The Clerk. Mr. Foreman, has the jury agreed upon a 
verdict? 

The Foreman. We have. 
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The Clerk. What say you as to the defendant Theodore M. 
Holmes? 

The Foreman. Guilty as charged, with the death sentence. 

The Clerk. Members of the jury, your foreman says you find 
the defendant Theodore M. Holmes guilty as charged, with the 
death penalty, and this is your verdict, so say you each and 
all? 

(The jury indicates assent.) 

Mr. Williams. I would like to make a request at this time to 
be relieved of further action in this case. Your 
458 Honor knows I was appointed and I think if this matter 
is going any further someone else should be appointed. 

The Court. I will consider that* 

(Thereupon, at 3:40 o’clock p. m., the trial was con¬ 
cluded.) 


459 Friday, May 28, 1948 

The above entitled action came on for hearing on 
motion for new trial before the Honorable Edward M. Curran, 
Associate Justice, at ten o’clock a. m. 

Appearances: On behalf of the United States: John C. Con- 
liff, Jr., Assistant United States Attorney. On behalf of the 
Defendant: Maurice R. Weeks. 

463 Then I think Your Honor erred in refusing to allow 
me to say the things I had in mind to say to the jury 

relative to whether or not the community wasn’t partially re¬ 
sponsible for the commission of this act. Your Honor took 
the position that was ridiculous to suggest such a thing. 

The Court. Did that have anything to do with the facts 
in the case? 

Mr. Weeks. It did. I was going to show that this man was 
from the backwoods of North Carolina; that everything 

464 he saw from the day he was born, up until the present 
time, it was, “You can’t go in here, you are a black boy. 

You can’t do this; you can’t do that. Stay on this side of the 

fence.” That’s all he has ever known, all of his life- 

Wait a minute, Your Honor, if Your Honor will allow me. 
It has been shown by psychiatrists that the man was feeble- 
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minded; that his mind and mentality are away below that of 
normal. 

When he came here that same condition to some extent ob¬ 
tained. What happened to that small mind of his which caused 
him to' do this vicious thing? I believe it can be connected 
up to show there was some sort of endocrinology that came 
about in this man’s mind- 

The Court. Is there any evidence in the case that all that 
boy saw and knew was “you can’t do this; and you can’t do 
that?” 

Mr. Weeks. Your Honor, it is obvious. 

The Court. Obvious? 

Mr. Weeks. The girl, his cousin, attempted to show he had 
no education; where he was from; his childhood. And then 
I think Your Honor can take judicial notice of conditions down 
there. We know what the situation is there. 

The Court. What has that to do with raping a young girl? 

Mr. Weeks. I am trying to convince Your Honor that I 
intended to convince the jury if Your Honor had allowed 
465 me to do so, that this man was actually the subject of 
some of our own wrongs; and that that being so we might 
consider mitigating some of the punishment with respect to 
this man. 

The Court. Mitigating the punishment? 

Mr. Weeks. Certainly, because of the fact that we are par¬ 
tially responsible for his act. 

The Court. You mean you admit he is guilty? 

Mr. Weeks. Oh, no; I didn’t put it that way, Your Honor, 
and I wouldn’t have put it that way. I would have to say to 
them that if they should find from the evidence that he was 
guilty then they had this next question to consider. 

In other words they can say, “yes, we think the man is guilty, 
but on the other hand I wonder if maybe we aren’t a little re¬ 
sponsible.” And I am wondering whether or not as a result 
of this thinking, by this man’s mind, who can’t understand 

v - * 

that it takes time to bring about, perhaps, the rights of citizens, 
and that that was his way of getting back at this thing that 
had fought him from the time he was bom. I think the jury 
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should have had the opportunity to consider that, especially 
with respect to mitigation. 

That is all I have to say about it. It is entirely within 
Your Honor’s province to grant this motion or not, but I do 
feel that cutting me off was not quite proper. I think I should 

have had an opportunity to go to any length- 

The Court. This being a capital case, and being a 

466 serious one, if there was any question at all in my mind 
I would grant your motion, if I had the slightest doubt 

about it, because of the seriousness of it. 

You and Mr. Williams at any rate presented about every 
piece of evidence that you could; there is just so far that 
lawyers can go in trying a case. The Government’s case in 
my opinion was overwhelming, and I will have to deny the 
motion. 

Defendant, stand up. 

(Defendant Theodore M. Holmes stood.) 

The Court. Do you care to say anything before the Court 
imposes sentence? 

Defendant Holmes. No, sir. 

The Court. Theodore M. Holmes, for the offense of rape 
whereof you have been found guilty, you are hereby sentenced 
to the punishment of death by electrocution; and it is 

Ordered that you, Theodore M. Holmes, be forthwith taken 
to the Washington Asylum and Jail, otherwise known as the 
District Jail, in the District of Columbia, and there be kept 
in close confinement; and that on the loth day of July A. D. 
1948, you be taken to the place prepared for your execution 
in Washington Asylum and Jail, and that then and there, 
between the hours of ten o’clock antemeridian and two 
o’clock postmeridian you be electrocuted, according to 

467 law. 

It is further ordered that a certified copy of this sen¬ 
tence shall be transmitted by the Clerk of the District Court of 
the United States for the District of Columbia to the Superin¬ 
tendent of the aforesaid Washington Asylum and Jail not less 
than ten days prior to the time fixed in this sentence of the 
Court for the execution of the same. 

(Thereupon, the hearing was concluded.) 
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468 District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 
January Term, 1948 

Criminal No. 384-48—Grand Jury No. Orig.—Rape 
(22-2801 D. C. Code) 

The United States of America 

v. 

Theodore M. Holmes 

United States Court of Appeals for the District of Columbia. 
Filed July 22, 1948. Joseph W. Stewart, Clerk. 

Filed in open court Mar. 30, 1948. Harry M. Hull, Clerk. 
The Grand Jury charges: 

On or about March 18,1948, within the District of Columbia, 
Theodore M. Holmes feloniously did carnally know and abuse 
one Sally Hilton, she, the said Sally Hilton, being then and 
there a female child under the age of sixteen years, that is, of 
the age of nine years. 

George Morris Fay, 

Attorney of the United States in 

and for the District of Columbia . 

A true bill: 

Theodore Lang, Foreman. 

469 District Court of the United States for the 

District of Columbia 

Friday, April 9, 1948 

The court resumes its session pursuant to adjournment: 
Hon. Richmond B. Keech, presiding. 

***** 

United States 
vs. 

Theodore M. Holmes 
Criminal No. 384-48—Indicted for Rape 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
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the Washington Asylum and Jail, and by his Attorneys, Messrs. 
Maurice Weeks and Wesley S. Williams; whereupon the de¬ 
fendant being arraigned upon the indictment, the said indict¬ 
ment having been read, pleads not guilty thereto, and for trial 
puts himself upon the country and the Attorney of the United 
States doth the like. 

470 In the District Court of the United States 
for the District of Columbia 

Criminal No. 384-48 

United States 
v$. 

Theodore M. Holmes 

Filed Apr. 12,1948. Harry M. Hull, Clerk. 

Affidavit in Support of Application for Leave To 
Proceed Without Prepayment of Costs 

I, Theodore M. Holmes, being first duly sworn according to 
law, depose and say that I am the defendant in the above- 
entitled cause, and, in support of my application for leave to 
proceed in said cause without being required to prepay fees or . 
costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs 
of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
suit or action. 

5. That- the nature of my cause of action is briefly stated as 
follows: 

Thedore Holmes. 

Subscribed and sworn to before me this 16th day of April 
1948. 

Harry M. Hull, clerk. 

Let the defendant proceed without prepayment of costs. 

R. B. Keech, Justice. 
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471 District Court of the United States for 

the District of Columbia 

Thursday, May 20, 1948 

The court resumes its session pursuant to adjournment: 
Hon. Edwabd M. Curran, presiding. 

United States 
vs. 

Theodore M. Holmes 

Criminal No. 3S4—48—Indicted for Rape, Carnal Knowledge 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their say that the defendant is 
guilty in manner and form as charged in the indictment with 
the death sentence; and thereupon the said defendant is re¬ 
manded to the Washington Asylum and jail; whereupon the 
jury is discharged from further consideration of this case. 

472 In the District Court of the United States for the 

District of Columbia 

Criminal No. 384-48—Charge: Rape 

United States 
vs. 

Theodore M. Holmes 
Filed May 28, 1948. Harry M. Hull, Clerk. 

Sentence 

Theodore M. Holmes, for the offense of Rape whereof you 
have been found guilty, you are, hereby sentenced to the 
punishment of death by electrocution; and it is 
Ordered that you, Theodore M. Holmes, be forthwith taken k 
to the Washington Asylum and Jail, otherwise known as the 
District Jail, in the District of Columbia, and there be kept in 
close confinement; and that on the 15th day of July A. D., 
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1948, you be taken to the place prepared for your execution 
in Washington Asylum and Jail, and that then and there, be¬ 
tween the hours of ten o’clock antemeridian and two o’clock 
postmeridian, you be electrocuted, according to law. 

It is further ordered that a certified copy of this sentence shall 
be transmitted by the Clerk of the District Court of the United 
States for the District of Columbia to the Superintendent of 
the aforesaid Washington Asylum and Jail not less than ten 
days prior to the time fixed in this sentence of the Court for 
the execution of the same. 

Signed this 28 day of May A. D. 1948. 

Edward M. Curran, Justice. 

473 In the District Court of the United States for the 

District of Columbia 

(Holding a Criminal Court) 

Criminal No. 384-48 

United States of America 
vs. 

Theodore M. Holmes 

Filed May 25,1948. Harry M. Hull, Clerk. 

Motion for New Trial 

The defendant moves the Court to grant him a new trial for 
the following reasons: 

1. The Court erred in permitting the complaining witness 
to sit in the lap of her mother while testifying she, the said 
witness, being capable of sitting alone. 

2. The Court erred in summing up the evidence at the con¬ 
clusion of the case in such wise as to impress the Jury that a 
guilty verdict was mandatory. 

3. The verdict w T as not supported by evidence beyond a rea¬ 
sonable doubt as to penetration. 

4. The Court erred in refusing to allow counsed for defendant 
to argue fully to the Jury. 


277 


5. And for such other and further reasons as will be urged 
upon the hearing of this motion. 

Maurice R. Weeks, 

Maurice R. Weeks, 

Attorney for Defendant 

1931 11th Street NW. 


474 SERVICE 

I hereby certify that I served a copy of the foregoing and 
annexed Motion for New Trial personally on George Morris 
Fay, Esquire, United States Attorney in and for the District 
of Columbia, Courthouse, Washington, D. C., this 25th day of 
May 1948. 

Maurice R. Weeks. 
Maurice R. Weeks. 

Attention: Mr. Conliff. 

475 District Court of the United States for the District of 

Columbia 

Friday, May 28, 1948 

The court resumes its session pursuant to adjournment: Hon. 
Edward M. Curran, presiding. 

* # * * * 

Criminal No. 384-^8—Indicted for Rape 

United States 
vs. 

Theodore M. Holmes 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of tjie Superintendent of 
the Washington Asylum and Jail, and by his attorney Maurice 
R. Weeks, Esquire; and thereupon the defendant’s motion of 
a new trial, coming on to be heard, is by the Court denied. 
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476 In the .District Court of the United States for the 

District of Columbia 

Criminal No. 384-48 

United States 
vs. 

Theodobe M. Holmes 
Filed July 12, 1948. Harry M. Hull, Clerk. 

Designation of Record 

Comes now the defendant, in the above-entitled cause, by 
and through his attorney and designates the parts of the rec¬ 
ord to be included in the transcript, said parts being considered 
sufficient for the determination of the question raised on Ap¬ 
peal. 

1. The Indictment. 

2. The Verdict. 

3. The Motion for a New Trial. 

4. The Stenographic Record of the Trial Proceedings. 

5. The Sentence of this Court. 

6. This Designation. 

Maurice R. Weeks, 

Maurice R. Weeks, 

Attorney for Defendant, 

1981 11th Street NW. } Adams 4068. 

service 

1 

Service of a copy of the foregoing Designation of Record is 
hereby acknowledged this 12th day of July 1948. 

John C. Conliff, Jr., 
Assistant United States Attorney. 
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477 In the District of the United States for the 

District of Columbia 

_ Criminal No. 384-48 

United States of America 

v. 

Theodore M. Holmes 

Filed July 13, 1948. Harry M. Hull, Clerk. 

Counterdesignation of Record on Appeal 

Comes now the United States and by its attorney, the 
United States Attorney, designates the following portions of 
the record to be included in the record on appeal in the above- 
entitled case: 

1. The plea. 

2. Order denying motion for new trial. 

3. Order allowing defendant to proceed on appeal in forma 
pauperis. 

4. This counterdesignation of record. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Sidney S. Sachs, 

Sidney S. Sachs, 

Assistant United States Attorney. 

CERTIFICATE OF SERVICE 

I certify that service of the foregoing Counterdesignation of 
Record has been made upon the defendant by mailing a copy 
thereof to his attorney, Maurice R. Weeks, Esquire, 1931 11th 
Street NW., Washington, D. C., this 13th day of July, 1948. 

Sidney S. Sachs, 

Sidney S. Sachs, 
Assistant United States Attorney. 
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478 In the District Court of the United States for the 

District of Columbia 

Criminal No. 384-48 

United States 
vs. 

Theodore M. Holmes 

Filed July 12,1948. Harry M. Hull, Clerk. 

Order Extending Time to File Record on Appeal 

This cause coming on to be heard on the oral motion of the 
defendant by and through his attorney, requesting the Court 
to extend the time for filing the Transcript of Record on Ap¬ 
peal, and after argument of Counsel, and full consideration by 
the Court, and for good cause shown, it is by the Court this 
12th day of July 1948. 

Ordered: 

1. That the motion be and the same is hereby granted. 

2. That the time for filing the Transcript of Record on Ap¬ 
peal is hereby extended to and including the 22d day of July 
1948. 

David A. Pine, Justice. 

479 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Harry M. Hull, Gerk of the District Court of the United 
States for the District of Columbia, hereby certify the fore¬ 
going pages numbered 468 to 478, both inclusive, to be a true 
and correct transcript of the record according to the designa¬ 
tions of record by counsel filed and made a part hereof, in ac¬ 
tion entitled United States of America vs. Theodore M. Holmes, 
Criminal No. 384-48, as the same remains upon the file and of 
record in said Court, except the following: 

The Original Transcript of Proceedings, pages numbered 1 
to 467, is included herein and transmitted herewith. 
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In testimony whereof, I hereunto subscribe my name and af¬ 
fix the seal of said Court, at the City of Washington, in said 
District this 21st day of July 1948. 

Harry M. Hull, 

Clerk . 

[seal] By Robert M. Stearns, 

Deputy Clerk. 

(Endorsement on cover:) No. 9889. Theodore M. Holmes, 
Appellant vs. United States of America, Appellee. 

United States Court of Appeals for the District of Columbia. 
Filed July 22,1948, Joseph W. Stewart, Clerk. 

480 In the United States District Court for the District of 

Columbia 

Criminal No. 384^48 

United States of America 
v. 

Theodore M. Holmes 

Filed Oct. 26,1948. Harry M. Hull, Clerk. 

United States Court of Appeals for the District of Columbia 
Circuit. Filed Nov. 5, 1948. Joseph W. Stewart, Clerk. 

Stipulation Directing Certification and Transmittal of 

Supplemental Record 

It is hereby stipulated by and between counsel for the United 
States of America and the defendant, Theodore M. Holmes, 
which stipulation is approved by the Honorable Edward M. 
Curran, United States District Judge presiding at the trial, that 
the following facts actually took place at the trial of the above- 
entitled case, which facts are not reflected in the record: 

On May 18,1948, when the complainant, Sally Hilton, 
was called as a witness on behalf of the Government, her 
left leg was in a plaster cast and she appeared unable to 
walk without the use of crutches. After taking the oath, 
she had some difficulty maneuvering the crutches to take 
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her place in the witness chair, whereupon the court, sua 
spvnte, had the complainant sit in her mother’s lap dur¬ 
ing her, the complainant’s, testimony. 


It is further stipulated that this stipulation be certified and 
transmitted by the Clerk of the United States District Court to 
the United States Court of Appeals for the District of Colum¬ 
bia Circuit a$ a? supplemental record. Rule 75 (h), Federal 
Rules of Civil Procedure. 
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Approved: 


October 26,1948. 


(S) George Morris Fay, 

George Morris Fay, 

United States Attorney, 

(S) John C. Conliff, 

John C. Conliff, 

Assistant United States Attorney, 

(S) Stafford R. Grady, 

Stafford R. Grady, 

Assistant United States Attorney, 

Attorneys for the United States. 
(S) Maurice R. Weeks, 

Maurice R. Weeks, 

Attorney for Defendant. 

(S) Edward M. Curran, 
United States District Judge. 
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